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DISCOVERY UNDER THE JUDICATURE 
ACTS, 1873, 1875. 


ParT I. 


ISCOVERY is in law the compulsory disclosure by a litigant 

of such facts within his knowledge, and of the contents of 

such documents in his possession, as will aid his adversary in 
proving his case or defence. The disclosure is made by a state- 
ment in writing, signed and sworn to, of the facts required to be 
disclosed, and by an actual production of the documents. The 
statement in writing must also specify what documents, if any, the 
litigant has in his possession, the contents of which will aid his 
adversary in proving his case or defence; for it is only of docu- 
ments so specified that production can be compelled. The reason 
for requiring the statement in writing to be sworn to is peculiar. 
The reason, or at least the principal reason, for requiring the state- 
ments of a witness to be made under oath is the security which an 
oath is supposed to furnish that the witness will not state more than 
is true, 2. ¢., what is untrue; but in the case of discovery the sole 
reason is the security which an oath is supposed to furnish that 
the litigant giving the discovery will not state /ess than is true, 
7. é., deny what is true. In the case of a witness, the danger 
chiefly to be guarded against is, that he will endeavor to serve the 
party by whom he is called, and to injure the adverse party, by 
stating more than the truth warrants; and, as there is no good 
reason why the security of an oath should not be given, the law 
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makes the oath of a witness indispensable to the admissibility of 
his testimony. In the case of a litigant giving discovery, however, 
it is not possible for him to serve himself (except indirectly), for 
his statements are under no circumstances evidence in his own 
favor ; and therefore the law has no occasion to guard against his 
stating in his own favor more than is true. Still less occasion has 
the law to guard against his stating more than the truth in favor 
of his adversary, his own interest being an abundant protection 
against that. There is, therefore, no reason why the admissibility 
in evidence of a statement by way of discovery should be at all 
dependant upon its being under oath, for in no event is it admis- 
sible as evidence except as against the party making it, and it is 
admissible as against him, not because it is under oath, but because 
it is an admission against his own interest. There is, however, great 
danger that a party giving discovery will deny, or at least evade 
admitting, what is true in favor of his adversary ; and it is to guard 
against this danger that he is required to give his discovery under 
oath, so that he may be compelled to accept the alternative of 
admitting, what is true, or that of incurring the pains and penalties 
of perjury. Statements, therefore, by way of discovery are required 
to be made under oath, not because an oath affects their admis- 
sibility as evidence, or even their credibility, but because, being 
against the interest of the party making them, they are supposed 
to be made only by compulsion, and an oath furnishes the only 
effective means of compulsion known to the law; for it would be 
idle to compel a litigant to say whether such and such things are 
not true, if he could with impunity deny them to be true, though 
he knew to the contrary. Upon the whole, therefore, while an 
oath is required, in the case of a witness, chiefly in the interest of 
the party against whom he is called, it is required of a party giving 
discovery solely in the interest of the party seeking the discovery. 
It is scarcely necessary to say that discovery is not an original 
product of English soil, and that the common law has ever been a 
total stranger to it. Its name, indeed, is English, but the thing 
itself is entirely foreign. It was borrowed by the Court of Chancery, 
directly from the English ecclesiastical courts, — indirectly from the 
civil and canon law. Until about the middle of the present cen- 
tury, when full power to compel discovery was conferred by statute 
upon the common law courts, the Court of Chancery enforced dis 
covery for the benefit, as well of suitors in the common law courts, 
as of its own suitors. From the date last mentioned, however, to 
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the time when the Judicature Acts came into operation, each of the 
three common law courts, as well as each of the several branches 
of the Court of Chancery, enforced discovery for the benefit of its 
own suitors. Prior to the Judicature Acts, therefore, discovery was 
administered in England under three different systems of proced- 
ure, namely, that of the ecclesiastical courts, that of the Court of 
Chancery, and that of the common law. Perhaps it would be 
better to say it was administered under three different systems of 
pleading, as pleading is the only important branch of procedure 
with which discovery has much connection. With pleading, how- 
ever, discovery has so intimate a connection that it is impossible 
to deal with it intelligently without an intelligent understanding of 
the system of pleading under which it is administered. It is 
proper, therefore, to point out the more important features of each 
of the three systems of pleading just referred to, so that it may be 
seen, not only what is the nature of each, but wherein each of 
them differs in any important particulars from either or both of the 
others, — particularly, wherein that of the ecclesiastical courts 
differs from that of the common law; for that of the Court of 
Chancery scarcely has an important feature which was not bor- 
rowed from one of the other two. In respect to the system of the 
ecclesiastical courts, however, it should be observed that, while it 
is in substance that of the civil and canon law, pure and simple, 
yet it has one or two peculiarities of form which tend to conceal its 
true nature; and it will, therefore, be convenient to compare the 
other two systems with that of the civil and canon law generally, 
leaving the slight modifications which the latter system has under- 
gone in the English ecclesiastical courts to be afterwards pointed 
out. 

The most radical difference between the common-law system of 
pleading and that of the civil and canon law will be found in the 
fact that, in the latter system, all the pleadings are affirmative. 
This will strike a common-law lawyer as anomalous, but in truth 
it is the converse fact, that common-law pleadings are negative as 
well as affirmative, that is anomalous. This is shown by the fact 
that the existence of negative pleadings in the common-law system 
is due entirely to the existence in that system of a positive and 
arbitrary rule, namely, that every allegation in any pleading upon 
which a traverse can be properly taken’ shall be considered as 





1 See infra, p. 149, n. I. 
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admitted by the adverse party to be true, unless he traverse it. 
But for this rule, every fact alleged in an affirmative pleading must, 
in order to be available, have been proved, whether it was traversed 
by the adverse party or not ; and hence neither party would have 
had any occasion to plead negatively. 

To say, therefore, that there were no negative pleadings in the 
civil and canon law is only to say that there was nothing in that 
law to render negative pleadings necessary. When, therefore, a 
plaintiff had stated his case in a pleading, the question for the de- 
fendant to consider was whether he had an affirmative defence. 
If he had, he would plead it; if he had not, he would not plead at 
all, and the plaintiff would recover on proving the facts alleged in 
his pleading, provided such pleading was good in law. If the 
defendant pleaded an affirmative defence, the plaintiff must then 
consider whether he had facts which would support an affirmative 
replication. If he had, he would plead such facts ; if he had not, 
the pleadings would end with the defendant’s affirmative defence. 
In this way, the pleadings continued until the facts were exhausted, 
2. é., until it appeared that the party whose turn it was to plead had 
nothing further to allege. 

In respect to the facts necessary to support them, pleadings in 
the civil and canon law did not differ materially from affirmative 
pleadings at common law, but in respect to the mode of stating 
those facts they differed widely; and this was because of another 
positive rule of the common law, namely, that facts must be stated, 
not as they actually existed, but according to their legal effect and 
operation. Even this rule, however, existed for the sake of the 
more general rule already stated; for, as each party was required 
either to traverse or to admit to be true the statements made in 
his adversary’s pleadings, so he was entitled in turn to have those 
statements so made that a traverse could be taken upon them 
which would form a good issue. 

In the mode of conducting the pleadings, the civil and canon law 
differed widely from the common law. At common law, the plead- 
ings were conducted out of court by the respective attorneys, pur- 
suant to established rules, the court not even knowing that an 
action was pending, unless its authority was invoked by one of the 
parties, either in his own favor or against the adverse party. In the 
civil and canon law, on the other hand, the conduct of the plead- 
ings was under the constant superintendence and control of the 
court. Every pleading had to be brought into the registry of the 








DISCOVERY UNDER THE JUDICATURE ACTS. 141 


court, and filed by the registrar, and, until so filed, it had in law 
no existence ; and yet it could not be filed without either the con- 
sent of the adverse party or the order of the court; and of course 
the court would not order a pleading to be filed without first hear- 
ing any objections raised to it by the adverse party. If objections 
were raised, they were either overruled or allowed. If overruled, 
the pleading was received; if allowed, the pleading was either 
rejected, and so went for nothing, or it was so amended as to 
remove the objections. This proceeding, therefore, bore some 





1 The difference between the two systems stated in the text did not, however, always 
exist; for originally the conduct of the pleadings at common law appears to have been 
subject to the superintendence and control of the court, even to a greater degree than 
in the civil and canon law. Another difference, however, did always exist, namely, that, 
while in the civil and canon law the pleadings were always in writing, at common Jaw 
they were always oral, in legal contemplation, until they were embodied in a parchment 
record. This is sufficiently proved by the records themselves, which are always in the 
present tense, and purport upon their face to be a strictly contemporaneous account of 
what was said and done in open court. That pleadings were originally oral is admitted 
on all hands; but it is commonly said that they ceased to be so about the middle of the 
reign of Edward III. It has also been commonly supposed that, so long as pleadings 
were oral, the act of recording them was in fact (as it always was in theory) strictly 
contemporaneous with the oral statement of them, 2. ¢., that a pleading was transferred, 
by an officer of the court directly from the mouth of the pleader to the parchment 
roll. A very little reflection, however, will show that the act of stating a pleading 
orally, and the act of recording it, could never have been contemporaneous. It would 
not, indeed, be rational to suppose that the practice ever existed of stating pleadings 
orally (still less that of taking them down) in the very terms in which they were after- 
wards recorded. On the contrary, the rational supposition is that the oral statement 
was designed merely to inform the court and its officers and the adverse party what 
the pleading would be when formally drawn up and recorded, and that the officer of the 
court whose duty it was to make up the record merely took down such a minute of 
what was said as would enable him to perform that duty. Moreover, while both the 
oral statement and the minute of it were in French, the record was in Latin. 

How then did this ancient practice differ from that which existed, for example, during 
the first quarter of the present century? Simply in this, namely, that, in the latter period, 
the oral statement of the pleadings in open court, and the minuting of them by an 
officer of the court, had ceased, and the pleadings were instead drawn up on paper by 
the attorneys of the respective parties (or by their procurement) in the precise form in 
which they were afterwards to be recorded, and a copy delivered to the attorney of the 
adverse party; and when the pleadings were finished the record was made up by the 
plaintiff’s attorney, and carried into the proper office, where it was filed. The paper 
pleadings were, therefore, like the ancient official minute, mere memoranda from which 
the parchment record was to be made up, and when the latter was made up and filed 
the former were entirely superseded, and it was as if they had never existed. This ex- 
plains the fact that the several paper pleadings were on their face incomplete docu- 
ments, and were not signed by the attorney by whom, or by whose procurement, they 
were respectively drawn, being in fact mere segments of the future record. 

It will be seen, therefore, that the change from the ancient to the modern practice 
was a change in the mode of conducting the pleadings, — not a change in the pleadings 
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resemblance to a demurrer at common law, though such resem- 
blance was in truth less than at first sight it appears to have been. 
Upon the proceeding in question, there were no facts before the 
court ; the facts stated in the pleading were simply assumed to 
exist ; and, though a court can decide negatively that a certain 
legal conclusion does not follow from an assumed state of facts, it 
cannot decide affirmatively that such conclusion does follow ; for 
the latter purpose, the facts must first be established. Therefore, 
while a decision against a pleading caused its final rejection, a 
decision in its favor was merely to the effect that it should be 
received as a pleading in the cause, and that the adverse party 
must therefore answer it at his peril. 

As by the civil and canon law every successive pleading had to 
be proved, without any reference to the pleadings which followed 
it, and as all proof (other than documentary proof) had to be taken 
in writing and before the hearing of the cause, it followed that proof 
of each successive pleading might be taken before any further plead- 
ing was filed, or the taking of proofs might be postponed until the 
pleadings were concluded, and the proofs might then be taken as 
to all the pleadings together. So far as the proofs consisted of the 
testimony of witnesses, it is impossible to say, a priori, which of 
these plans would be found most convenient in any given case. 
So far, however, as they consisted of discovery, there is no doubt 
whatever which is the better plan; for discovery ought always to be 
had at the earliest practicable moment, and in particular it ought 
always to be had before witnesses are examined. It ought to be 
had at the earliest practicable moment, first, because the parties 
may die, and then their knowledge will die with them; secondly, 
because frequently a party cannot know, until discovery is had, how 
the subsequent prosecution or defence of the suit should be con- 
ducted, or even whether the further prosecution or defence of the 
suit should be persisted in. It should be had before witnesses are 
examined, first, because proof by means of discovery is less expen- 
sive by far than that by the testimony of witnesses; secondly, be- 
cause proof by discovery is, so far as it goes, conclusive against the 





themselves, nor from oral to written pleadings. A change of the latter kind would 
have involved an abandonment, or an entire reconstruction, of the ancient common law 
record, and, to a considerable extent, a reconstruction of the system of pleading itself. 
In particular, each pleading must have been made a complete document in itself, and, 
instead of a copy of it being delivered to the attorney of the adverse party, it must 
(like pleadings in Chancery) have been engrossed upon parchment and filed. 
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adverse party, whereas the testimony of witnesses is liable to be 
contradicted or not to be believed; thirdly, because discovery is 
the only compulsory means afforded by the civil and canon law of 
eliminating from a cause those facts about which there is no real 
dispute. The parties must of course respectively allege and prove 
every fact necessary to make out their respective case or defence ; 
and yet nine-tenths of those facts the parties respectively may know 
to be true, while it may be difficult, or even impossible, to prove 
them all by witnesses. All such facts, therefore, should be proved 
by means of discovery, and thus eliminated from the controversy. 
Then the testimony of witnesses will be limited to its proper office, 
namely, the proof of matters actually in controversy. Accordingly, 
the course was to require the answer upon oath of the adverse party, 
as to the facts alleged in any pleading, to be made as soon as the 
latter was filed. 

The next question is how the answers of parties upon oath were 
obtained. As the answers were in writing, one might naturally 
infer that they would be obtained by means of written interroga- 
tories, prepared by the counsel of the adverse party, and either 
delivered to the party who was to answer them, or filed in the regis- 
try. In fact, however, a party was never permitted to interrogate 
the adverse party, either in writing or orally. How, then, were the 
answers of the latter obtained? It is conceivable that he should be 
required to answer the pleading itself, z. ¢., to say whether the state- 
ments contained in it were or were not true; and this is what actually 
takes place in the English ecclesiastical courts; but in the civil and 
canon law such a course would have been open to this objection, 
namely, that, as by that law a pleading contained only the facts 
sought to be established, and not the evidence by which they were 
to be established, the adverse party would frequently deny the exist- 
ence of the facts alleged, though he could not deny the existence of 
the evidence upon the strength of which the facts were alleged to 
exist ; and therefore, if a party had been required, by way of dis- 
covery, only to answer the pleadings of the adverse party, the latter 
would not have obtained that benefit from the discovery to which 
he was entitled. To obviate this difficulty, each party, on filing a 
pleading, also prepared and filed another document containing so 
much of the evidence in support of the facts alleged in the plead- 
ing as he supposed to be within the knowledge of the adverse 
party, and this document the latter was required to answer. It 
was divided into numbered paragraphs, and each paragraph was 
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called a “position” ( fositio), while the document as a whole was 
called “ positions.” Each position had to be answered categorically 
and in its precise terms, just as an interrogatory addressed to a 
witness on cross-examination has to be answered. 

It is proper also to state that still another document was pre- 
pared and filed, containing so much of the evidence in support 
of the facts alleged in the pleading as was expected to be estab- 
lished by the testimony of witnesses ; and upon this document the 
party examined his witnesses. It was, like the preceding, divided 
into numbered paragraphs ; but each paragraph was called an 
“article” (articulus), while the document as a whole was called 
“ articles.” 

It must not be supposed, however, that positions and articles 
were always supplemental to a pleading; for positions had to be 
filed as often as discovery was wanted, and articles had to be filed 
as often as witnesses were to be examined. Wherever, therefore, 
a party sought discovery from the adverse party, or desired to ex- 
amine witnesses, for the purpose of disproving facts alleged in a 
pleading by his adversary, it was necessary for him to file positions 
or articles, as the case might be; and yet there could be no affirma- 
tive pleading in such a case, as there were no facts to be alleged. 
In short, while there were no negative pleadings in the civil and 
canon law, either party might of course have a negative case to 
support in point of proof. Indeed, so often as a fact alleged by 
one party in pleading is controverted by the other, each of them 
has a case to support in point of proof, that of the former being 
affirmative, and that of the latter negative. 

Interrogatories were used for one purpose only, namely, that of 
the cross-examination by each party of the witnesses of the adverse 
party. These, as well as the depositions of the witnesses, both on 
the direct and on the cross-examination, were kept secret until pub- 
lication took place, and that was not till the examination and cross- 
examination of witnesses were concluded. 

It has been already observed that, in the English ecclesiastical 
courts, answers by way of discovery are to the pleadings them- 
selves ; and the reason of that is, that in those courts there is no 
distinction between pleadings on the one hand, and positions and 
articles on the other, the three being consolidated and comprised 
in one document, — which is drawn in numbered paragraphs, and 
resembles positions and articles much more than it does a plead- 
ing proper; and this is the peculiarity in the pleadings of those 























DISCOVERY UNDER THE JUDICATURE ACTS. 145 


courts which is adverted to on a previous page.! A consequence 
of this is, that in those courts where a party has an affirmative case 
of his own to state, and also controverts the case stated in the pre- 
vious pleading of his adversary (z. ¢., has both an affirmative and 
a negative case in respect to proof), the pleading filed by him will 
comprise, not only his affirmative case and the evidence in support 
of it, but also the evidence in support of his negative case. An- 
other consequence is, that in those courts, whenever a party either 
seeks discovery or wishes to examine witnesses, he must file a 
pleading, though he have no affirmative case to state ; and, there- 
fore, a pleading may consist of positions and articles alone, or of 
positions alone, or of articles alone. Moreover, a pleading never 
indicates at all by its form how many or what different elements it 
contains. 

The administration of discovery in the ecclesiastical courts is 
instructive in several points of view. What chiefly strikes one is 
the fact that the administration of discovery in those courts has 
given rise to none of those troublesome and difficult questions which 
have so eminently characterized it in the Court of Chancery, in the 
common-law courts, and under the Judicature Acts. 

I. The ecclesiastical courts never had occasion even to formulate 
the rule that no litigant is entitled to make use of the machinery 
of discovery for the purpose of prying into his adversary’s case. 
There were two reasons for this, namely, first, that the use of posi- 
tions, instead of interrogatories, made such a perversion of discovery 
impracticable ; secondly, that a litigant was under little temptation 
to pry into his adversary’s case, even if it had been practicable for 
him to do so; for, first, the use of positions made it necessary for 
a party seeking discovery to state affirmatively and in precise terms 
what he wished the adverse party to admit to be true, and the latter 
was required to swear only in the very terms of the position ; and this 
would not at all serve the purposes of one who was seeking to pry 
into his adversary’s case, for such an one is seeking to learn what he 
does not know, and is unable to imagine. Secondly, the ecclesias- 
tical procedure did not regard a litigation as a game, either of skill 
or chance, but as a means of ascertaining truth and administering 
justice, and hence it furnished each litigant with the means of 
knowing beforehand precisely what evidence might be adduced 
against him, so that he should have plenty of time to prepare 





1 See supra, p. 139. 
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himself to meet it, and not be taken by surprise. Thus, the 
articles filed by each party disclosed fully, as has been seen, what 
he proposed to prove by the testimony of witnesses, and any testi- 
mony which was extra-articulate was liable to be suppressed; and 
each party was further required to produce each of his witnesses, 
before examining him, to the adverse party, and to inform the lat- 
ter upon which of the articles each witness was to be examined. 
It is true, the depositions of witnesses were kept secret till publi- 
cation passed, but then they were kept secret from both parties 
alike, and that was done solely from considerations of policy, 
namely, to prevent perjury and subornation of perjury. Then, as 
to documentary evidence, still greater security was provided that 
neither party should be taken by surprise ; for each party was re- 
quired, not only to describe fully, in a separate article, every docu- 
ment which he was to use as evidence, but also to annex to the 
articles the document itself, or a copy of it, if the original could 
not be had, or, if the original document was already in the registry 
of the court, then to refer to it as being there. 

II. For the same reasons, no attempt was ever made in the 
ecclesiastical courts to use the machinery of discovery to supply 
defects in pleadings, z. ¢., as a means of obtaining information 
which the pleadings of one party ought to furnish to the other, 
but did not. 

III. For the first of the above reasons, namely, the necessity of 
using positions, no attempt was ever made in the ecclesiastical 
courts to obtain discovery before pleading, and to enable a party 
to draw his pleading. 

IV. The necessity of extracting discovery by means of posi- 
tions instead of interrogatories effectively prevented the vice of 
“fishing.” 

V. The practice which existed in the Court of Chancery of re- 
quiring an account by way of discovery was entirely unknown in 
the ecclesiastical courts. As the existence of such a practice in 
the Court of Chancery cannot be accounted for on any rational 
ground, it seems unnecessary to account for its non-existence in 
the ecclesiastical courts. 4 

VI. The discovery and production of documents never made 
much figure in the ecclesiastical courts; and the reason of this 
must have been that such discovery and production were not often 
found necessary in those courts. One class of suits was, how- 
ever, exceptional in this respect, namely, suits for the probate of 
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wills ; and this was particularly true before the Wills Act,) when 
one or more documents of the most informal character might con- 
stitute a will of personal estate. Accordingly, in all such suits 
each party was required, at the proper time, to make, and file in 
the registry, an affidavit (called an affidavit of scripts), specifying 
all writings of a testamentary nature in his possession, or within 
his knowledge, and either to annex the same to his affidavit, or 
account for his not doing so; and if an affidavit was filed which 
was not sufficiently full, or sufficiently explicit, a further and better 
affidavit would be required. It will be seen, therefore, that the 
discovery of documents was an exception to the rule which re- 
quired a party seeking discovery to state in a position what he 
claimed to be true, before he could call upon the adverse party to 
say upon his oath whether it was not true. 

VII. There was no confusion in the ecclesiastical courts between 
discovery and relief; and therefore a party never sought in those 
courts to obtain a relief under the pretence of obtaining discovery, 
—a thing which often happened in the Court of Chancery. 

VIII. In the ecclesiastical courts, a party could never refuse to 
answer by way of discovery, on the ground that the pleading, for 
the proof of which the discovery was sought, was bad in law, and 
hence proof of it would be useless; for in that case he should 
have procured the pleading to be rejected, and then no question 
as to the proof of it would have arisen. 

IX. In the ecclesiastical courts a party could never refuse to 
answer by way of discovery, on the ground that he had a good 
affirmative answer to the pleading for the proof of which the dis- 
covery was sought, and hence that the discovery would be unne- 
cessary and useless; for in those courts it was not till a pleading 
had been proved that the question could be raised whether the 
adverse party had an affirmative answer to it or not. Even at 
common law, the only reason why an affirmative pleading made 
it unnecessary to prove the pleading to which it was an answer 
was, that the former operated as a constructive admission of the 
truth of the latter; though even that was not strictly true, as it was 
not the affirmative pleading, but the absence of a negative pleading, 
that caused the constructive admission. 

Lastly. The burden of answering positions imposed upon suit- 
ors in the ecclesiastical courts was no greater than that imposed 





1 4 Wm. IV. & 1 Vict., c. 26. 
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upon witnesses of answering articles; and therefore there was 
never any ground for saying of discovery as administered in those 
courts (what English judges have often said of discovery as admin- 
istered in the Court of Chancery), that it was cruel and oppressive. 

Turning now from the ecclesiastical courts, we proceed to con- 
sider briefly the nature of the common-law system of pleading. 
Certain features of that system have, indeed, already been ad- 
verted to; but that was merely for the purpose of bringing out 
more clearly the nature and working of the civil and canon law 
system. The common-law system was supposed to form, in the 
minds of most readers, the standard with which any other system 
would be compared; and therefore the more familiar system was 
used as a means of explaining that which was less familiar. As 
between the common-law system, however, and that of the civil 
and canon law, it is the latter that constitutes the true standard, 
as the former is an offshoot from the latter; and yet it would be 
a great mistake to suppose that the latter will furnish the key with 
which to unlock the secrets of the former; for, while the latter is 
a natural, and therefore a simple system, the former is highly 
artificial and technical. While, therefore, the civil and canon law 
system of pleading should be the starting point of any inquiry into 
the essential nature of the common-law system, the chief object of 
such an inquiry should be to ascertain why two systems, between 
which there existed the relation of parent and child, differed from 
each other so radically. What was the cause of so remarkable a 
phenomenon? The answer may be summed up in three words, 
namely, trial by jury. 

In the civil and canon law, all the questions in a cause were 
decided by a judge, and hence there was no necessity for making 
any sharp distinction between questions of law and questions of 
fact. In the common law, on the other hand, all the controverted 
facts in a cause upon which the ultimate rights of the parties de- 
pended had to be ascertained by the verdict of a jury; and before 
that could be done it was necessary, first, to ascertain whether 
there were any facts in controversy, and if there were, secondly, 
to put the case in a fit state for the trial of such facts by a jury; 
and, whether a trial by jury was found to be necessary in a given 
cause or not, it was necessary, thirdly, to put the cause in a fit 
state to receive the judgment of the court, and, to do that, it was 
necessary that all the facts involved in a cause should be estab- 
lished, namely, either by the admissions of the parties or by the 
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verdict of a jury. Moreover, all these three objects were sought 
to be accomplished by means of the pleadings alone; and accord-. 
ingly certain rules of pleading were established with a view to 
their accomplishment. The first of these rules was the one here- 
tofore adverted to, namely, that all the material and issuable! facts 
alleged in any pleading shall be considered as admitted by the adverse 
party to be true, unless he expressly deny them. Suppose then, 
in a given case, each of the parties in turn pleads affirmatively, as 
he would do in the civil and canon law, until the facts are ex- 
hausted, and then the pleadings cease. The result will be that 
all the material and issuable facts alleged on either side will be 
admitted to be true, and it will only remain for the court to 
pronounce the judgment of the law upon those admitted facts. 
Again, suppose that, at some stage of the pleading, the party 
whose turn it is to plead, instead of pleading affirmatively, trav- 
erses some material and issuable fact alleged in the last plead- 
ing of his adversary. The result will then be that all the material 
and issuable facts alleged on either side will be admitted to be true 
except the one fact traversed, and that will have to be tried bya 
jury ; but when it is so tried, the case will be ready for the judg- 
ment of the court. So far, therefore, every object is perfectly 
accomplished by the operation of the rule in question. Suppose, 
however, at some stage of the pleading, the party whose turn it 
is to plead insists upon traversing every material and issuable fact 
alleged in the last pleading of his adversary, and also upon plead- 
ing one or more affirmative pleas. It is clear that the rule in 
question would not prevent his doing so, and yet to permit him 
to do so would be to permit that rule to be nullified at the will of 
either party ; for the sole object of the rule was to procure admis- 
sions by one party of facts alleged by the adverse party. More- 
over, it could not be assumed that such admissions would ever be 





1 An issuable or traversable fact is one upon the truth of which the right of action 
depends, and upon the traverse of which, therefore, a good issue will arise, z.e., an issue 
which (the other necessary facts being admitted) will decide the action. A material 
fact which is not issuable (and therefore not traversable) is oné the truth of which is 
not necessary to the maintenance of the action, but the truth of which will affect the 
amount which the plaintiff will be entitled to recover. As such a fact cannot be 
traversed, of course a failure to traverse it will not be a constructive admission of its 
truth. It is for this reason that the plaintiff, in an action which sounds in damages, 
always has to prove his damages, and have them assessed by a jury, whether the 
defendant has traversed the declaration, or pleaded to it affirmatively, or demurred to 
it, or has not pleaded to it at all. 
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voluntarily given, and therefore the rule must have contemplated 
some kind of compulsion. 

We must therefore suppose that the rule in question did not 
stand alone, but that it was protected by some other rule or rules 
which prevented its operation from being defeated. Accordingly, 
we find that it was an estabiished rule that pleadings should not be 
double. Thus, a plaintiff might have a cause of action which could 
be rested upon several grounds of fact, but yet he could state one 
ground only, even though he should lose his case in consequence. 
So a defendant might have a negative defence, and also an affirma- 
tive defence, or two or more negative defences, or two or more 
affirmative defences; but yet he could avail himself of only one of 
them, even though he should be defeated in consequence. And so 
it was as to all subsequent pleadings. Accordingly, in the case 
last supposed, the party must plead either affirmatively or nega- 
tively, and not both affirmatively and negatively, and he could 
plead only one plea of either kind. If it be asked whether trial by 
jury made so much rigor necessary, and in particular whether, as 
every affirmative pleading was required to be single, a traverse 
might not have been permitted to extend to the entire pleading to 
which it was pleaded, instead of being limited to a single fact,} it 
will be sufficient to answer that those by whom the common-law 
system of pleading was established and built up would have said, 
“No”; for it was with them a cardinal doctrine that trial by jury 
made it necessary that the controversy should be reduced to a 
single point (called an issue) ; and, indeed, the notion that every 
controversy must by pleading be reduced to a single point became 
so deeply rooted in the minds of common-law lawyers, that they 
supposed it must be the chief object of every system of pleading to 
bring about that result. 

It must, however, be admitted that the rule requiring every 
traverse to be limited to one material and issuable fact was, appar- 
ently from the beginning, subject to certain exceptions. The most 
important of these had their origin in that form of traverse known 
as the general issue, and which, while it was always negative in 
its terms, and always operated directly as a traverse, yet frequently 
did not traverse any fact alleged in the declaration, but traversed 
instead some conclusion deducible, either from all the facts alleged 
in the declaration, or at least from two or more of those facts. 





1 But see Robinson v, Raley, 1 Burr. 316; Rowles v, Lusty, 4 Bing. 428. 
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Thus, the general issue in the action of trespass was “ not guilty”; 
and accordingly, when that action was brought for a trespass to 
property, the plea of the general issue operated as a denial both 
that the plaintiff committed the acts complained of, and also that 
the property to which those acts were alleged to have been com- 
mitted was the plaintiff's property. So, in the action of debt on 
simple contract, the general issue was zz/ debet,; and under it, 
therefore, a defendant could not only put the plaintiff to the proof 
of everything alleged in the declaration, but could also himself 
prove any affirmative defence which showed that he was not 
indebted to the plaintiff, as alleged in the declaration, at the time 
when the action was brought. Had this action, therefore, con- 
tinued to be the remedy for the recovery of all simple contract 
debts (instead of going out of use, as it did, at an early day, on 
account of the defendant’s ability to wage his law), it would have 
exerted a momentous influence upon the fortunes of common-law 
pleading, as it would virtually have put an end to all pleadings 
subsequent to the declaration in a class of actions which greatly 
exceeded in number all other actions put together. 

Another exception to the rule that a traverse must be limited to 
some one material and issuable fact was made by the form of trav- 
erse known as the replication de injuria sua propria absque talt 
causa, for this had the effect of traversing the entire plea to which 
it was pleaded, and so virtually of putting an end to all pleadings 
subsequent to the defendant’s plea. It was, however, available in 
only a limited number of cases. 

There were, moreover, two actions, both of comparatively late 
origin, and both of great practical importance, in which the plead- 
ings not only ended virtually with the declaration in nearly every 
case, but in which the declaration itself was reduced to a minimum, 
namely, the action on the case and the action of ejectment. 

The action on the case had its origin, as is well known, in the 
Statute of Westminster 2 (13 Edw. I, c. 24). No one could have 
anticipated that this action was destined to have so disastrous an 
effect upon the common-law system of pleading; for, in its origin, 
it differed from the action of trespass (in analogy to which it was 
framed) in having no prescribed form, and in being based upon the 
special facts and circumstances of each case, and it was hence called 
a special action on the case. Accordingly, the declaration in it 
was much longer, and much more special, than the declaration in 
trespass, and its general issue was the same, namely, not guilty. 
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Indeed, it is not with this action in its original form, but with the 
singular uses to which it was afterwards applied, that we now have 
chiefly to do; for it was at length employed (under the name of 
assumpsit) for the enforcement of all simple contracts which did 
not create debts, the excuse being that none of the older actions 
would lie upon such contracts ; and thus an action of tort was con- 
verted into an action of contract.. At a still later date, as the de- 
fendant could wage his law in an action of debt on simple contract, 
a necessity was felt for providing some other remedy for the re- 
covery of simple contract debts; and accordingly the courts de- 
clared that, wherever there existed a simple contract debt, the law 
would imply a promise to pay it, and therefore an action of assump- 
sit would lie to recover it;! and thus assumpsit (i. e. zzdebitatus 
assumpsit) became the universal remedy for the recovery of simple 
contract debts. Moreover, it was this latest form of the action of 
assumpsit that exerted the extraordinary influence upon pleading 
which we are now considering. In fact, it exerted the same influ- 
ence that would have been exerted by the action which it super- 
seded, namely, debt on simple contract, if that action had main- 
tained its ground; but it is important to observe that it exerted 
that influence by entirely different means, 2. e., not by the plea of 
the general issue, but by the declaration. 

When the action of assumpsit was formed from the action on the 
case, the declaration still retained the semblance of a declaration in 
tort; for, while it set forth the contract which was the foundation 
of the action, yet it did so only by way of recital or inducement, 
and it treated the breach of the contract as a tort, and as the real 
foundation of the action; and it is not therefore very obvious why 
the old general issue of not guilty was not retained. Instead of 
that, however, a new general issue was framed (von assumpsit), 
which not only assumed the action to be founded on contract, but 
also conformed to the strictest rules governing traverses by travers- 
ing directly the making of the contract. When, however, zvdebitatus 
assumpsit came into use, the fictitious implied promise, though in 
truth a mere form, was declared upon as if it were an actual promise 
and hence it usurped the place in the declaration which belonged 
to the actual contract which created the debt; and, though the 
existence of the debt had to be stated, it was in fact stated only as 
the consideration for the fictitious promise, and there was only a 





1 See Slade’s Case, 4 Rep. 92 b. 





DISCOVERY UNDER THE JUDICATURE ACTS. 153 


bare allusion to the contract which created the debt, merely by way 
of indicating the nature of the transaction! in which the debt had its 
origin. Such was the zzdedbitatus count in assumpsit ; and of course 
a consequence of it was that the general issue of zon assumpsit 
(through no fault of its own) not only operated as a traverse of 
the entire declaration, but also let in every affirmative defence which 
showed that no debt existed when the action was brought; for if 
there was no debt, there was no promise. 

Moreover, the general issue of zo assumpsit having in this indi- 
rect way acquired so extensive an operation when pleaded to an 
indebitatus count, the same extent of operation was, by a strange 
perversity, at length given to it when pleaded to a special count, 
and even to the general issue of not guilty in the action on the case 
proper. These two abuses were, however, corrected by the Rules 
of Hilary Term, 1834, which reduced the operation of the general 
issue in both cases to its true limits, — unless, indeed, the limits 
fixed were somewhat too narrow. But unfortunately those rules 
dealt in the same way with zzdebztatus assumpsit, leaving the zn- 
dcbitatus count (which was the true source of the mischief) un- 
changed, and declaring in effect that the general issue of mon 
assumpstt should operate only as a traverse of the declaration, and 
should not, therefore, let in any affirmative defence. They there- 
fore presented an erroneous view, not only of the source of the 
mischief, but also of the true operation of the general issue of xox 
assumpsit, when pleaded to an zzdebztatus count. Perhaps it was 
found easier to limit arbitrarily the operation of the general issue 
than to provide a substitute for the zudebitatus counts. _ 

The action of ejectment exerted the same kind of influence upon 
common-law pleading as the action on the case but in a very dif- 
ferent way. First, it rendered practically obsolete all the ancient 
actions for the recovery of land ; secondly, it was originally brought 
by an actual lessee for years against some third person who had 
ejected the plaintiff from his term; but, the lease having been 
made for the sole purpose of trying the lessor’s power to make it, 
z. ¢., his title to the land, it followed that the pleadings (which of 
course related merely to the lease) had no relation whatever to the 
question to be tried, namely, the lessor’s title to the land. It is 
unnecessary, therefore, to pursue the subsequent history of the 
action ; for, even in its original form, and before any fictions were 





1 EF. g., money paid, money lent, money had and received, goods bargained and sold, 
goods sold and delivered, work and labor. 
2I 
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introduced into it, it is plain that there were practically no plead- 
ings whatever, and that all such actions had to be tried, therefore, 
without any aid from pleadings. Moreover, no change was made 
in this respect prior to the Judicature Acts.! 

There is still another mode in which the rigor of the common- 
law system of pleading was from time to time relaxed, namely, by 
statute. First, by 4 & 5 Anne, c. 16, s. 4, it was declared that 
it should be lawful for any defendant, with leave of the court, to 
plead as many several matters as he should think necessary for his 
defence. Secondly, by the Common Law Procedure Act, 1852, 
s. 81, the privilege, which was limited by the statute of Anne to 
the defendant’s plea, was extended to all subsequent pleadings on 
both sides. Under these statutes, everything depended upon the 
manner in which the court exercised the discretion with which it 
was intrusted; and, in respect to the subject now urder considera- 
tion, the important question is, to what extent a defendant was 
permitted to traverse several matters in the declaration, or to trav- 
erse one or several matters, notwithstanding he also pleaded affirm- 
atively. On these points, however, it is impossible to speak with 
certainty, as the temper (and therefore the practice) of the courts 
changed from time to time.? Thirdly, by the Common Law Pro- 





1 See Common Law Procedure Act, 1852 (15 & 16 Vict., c. 76), s. 178. 

2 In the much litigated case of Gully v. Bishop of Exeter, 4 Bing. 525, 5 Bing. 42 
(1826, 1827, and 1828), which was a guare impedit, and in which the plaintiff was 
obliged to trace his title through a period of two hundred years, the defendant (having 
obtained a rule to plead several matters) pleaded forty-three pleas, traversing every 
allegation in the declaration, though the plaintiff’s claim rested solely on the validity of 
a deed of 1672, which the defendant sought to invalidate by setting up a subsequent 
deed of 1692. The plaintiff replied, the cause came on for trial, and the plaintiff was 
nonsuited; but the nonsuit was afterwards set aside, and a new trial granted. The 
plaintiff then made an application to the court to rescind the rule to plead several 
matters, which application was granted, on the ground that an improper use had been 
made of the rule. The defendant’s counsel, in resisting the application, said (4 Bing. 
536): “With the exception of four, all the pleas raised issues on allegations in the 
declaration, which the court could not refuse to the defendant the privilege of disputing; 
and the court had repeatedly refused to strike out pleas unless a clear case of vexation 
were made out.” 

The defendant then obtained a new rule 7/s/ to’plead sixteen specified pleas; the 
plaintiff’s counsel showed cause against making the rule absolute, and the defendant’s 
counsel, in supporting the rule, said (5 Bing. 43): “‘ It has always been the practice of 
the court to permit the defendant to take issue on every matter of fact advanced by the 
plaintiff, and to hold him, like the prosecutor in criminal proceedings, to the strict proof 
of his title. . . . In the plaintiff's case there are two points: 1. the allegation of his title ; 
2. the disturbance by the defendants: but the disturbance being admitted, the defend- 
ants may apply themselves exclusively to the title, and if that title consists of an allega- 
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cedure Act, 1852, s. 84, any defendant was authorized, without 
the leave of court, to plead any two or more of the pleas therein 
enumerated, and two of the pleas thus enumerated were a plea 
denying a contract or debt alleged in the declaration, and the plea 
of not guilty. Fourthly, by the Common Law Procedure Act, 1852, 
ss. 77, 78, any plaintiff was authorized, without leave of court, to 
traverse the whole of any plea or subsequent pleading of the de- 
fendant, and any defendant was authorized to traverse the whole 
of any replication or subsequent pleading of the plaintiff. 

It will be seen, therefore, that after the Common Law Proced- 
ure Act, 1852, very little remained of that once vital principle of 
common-law pleading, by which every controversy was reduced to 
a single issue, namely, the principle of compulsory admissions; 
for (1) the declaration was the only pleading the whole of which 
could not always be traversed by the adverse party as of right, and 
without the sacrifice of any other right; (2) in the great majority of 
cases (namely, in all cases in which an zxdeditatus count was used 
as well as in many other cases) the whole declaration could be 
traversed by pleading the general issue; (3) in all other cases, the 
whole declaration could be traversed with leave of the court; and 
(4) in ejectment, as has been seen, there were no pleadings, and 
therefore nothing to traverse. 

Before leaving the subject of common-law pleading, it may be 
well to call attention to one or two points by which its kinship 
to the system of the civil and canon law appears. 

I. It isa rule that every series of common-law pleadings must 
terminate either in a demurrer or in a traverse, while in the civil 
and canon law, as has been seen, the termination of pleadings is 





tion of many facts, may traverse them all.” Burrough, J., said (p. 46): “I am happy 
at this opportunity of giving a death blow to a practice which has improperly prevailed 
for many years, and which I have long discountenanced. If in this case the deed of 
1672 be set aside, all the other issues fall to the ground. As to the practice of the 
court, it cannot repeal the statute of Anne, and by that statute we are bound to exer- 
cise a discretion in the permission we grant to parties to plead several matters.” 
Gaselee, J., said (p. 47) : “‘ The statute of Anne would never have been passed if such 
abuses had been anticipated as have taken place. The existing practice has given a 
defendant a most inconvenient advantage over a plaintiff... . The true principle of 
pleading several matters is, that if the justice of the case requires that a party should 
allege several defences, the court will not prevent it ; but they will not allow a party to 
plead, merely for the purpose of throwing difficulties in the way of his opponent... . 
The defendant shall be put to elect which link of the plaintiff’s title he will contest ; 
and if he contests the deed of 1672, he may plead ox concesstt, and that the deed was 
fraudulent.” Accordingly, the rule was discharged as to all the sixteen pleas except 
the two mentioned by Gaselee, J. 
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not marked by any affirmative act, but they simply cease when 
the party whose turn it is to plead fails to do so. This difference, 
however, may be easily explained. The first of the two common- 
law modes of terminating pleadings, namely, by demurrer, is in 
substance that of the civil and canon law, for a demurrer is only 
a form; it really amounts only to a statement on the record, by 
the party whose turn it is to plead, that he declines to do so, and 
demands the judgment of the court on the pleadings as they stand; 
and the use of this form is sufficiently accounted for by the fact 
that, at common law, in the absence of any traverse, all the facts 
stand admitted, and the case is therefore ready for the judgment of 
the court, whereas, in the civil and canon law, all the facts remain 
to be proved. On the other hand, the second mode of closing the 
pleadings at common law, namely, by a traverse, is entirely peculiar 
to that system, and exists only because of trial by jury, the sole 
purpose of a traverse being to form an issue. 

II. It is a well known rule that, upon a demurrer at common 
law, the court does not proceed to inquire whether or not the 
last pleading (7. ¢., the pleading which is popularly said to be de- 
murred to) is good in law, and give judgment accordingly, but 
begins with the declaration, and examines the pleadings in their 
order, and, if any pleading is found to be bad, gives judgment 
against the party who pleaded it, without examining any further, 
but, if all the pleadings are found to be good, gives judgment 
in favor of the party who pleaded last ; and it has been generally 
supposed that this rule was peculiar to the common law, yet in 
truth the same rule has always existed in the civil and canon 
law, though with this difference, namely, that, while at common law 
the court has to inquire only whether the successive pleadings are 
good in law, in the civil and canon law it has to inquire also 
whether they are proved. The principle is the same in both, and 
it is this: the plaintiff's action is founded wholly upon his first 
pleading, and therefore unless that is both true in fact and good in 
law, he must fail, and no question will arise upon any of the sub- 
sequent pleadings. It will not follow, however, that the plaintiff 
will be entitled to a judgment because he succeeds upon his first 
pleading, for that may be destroyed by the new facts alleged in the 
defendant’s first pleading; and the latter must, therefore, be the 
next subject of inquiry. Moreover, as the plaintiff's first pleading 
must contain the whole strength of his case, so the defendant’s first 
pleading must contain his entire defence; and, therefore, if that be 
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found to be untrue in fact, or not good in law, the plaintiff will be 
entitled to judgment, and no question will arise upon the subse- 
quent pleadings. If, on the other hand, both questions are an- 
swered in the affirmative, it will then be necessary to decide the 
same two questions as to the plaintiff’s second pleading, and so on 
to the end. Upon all the pleadings subsequent to the defendant’s 
first pleading, the sole question will be whether the plaintiff can 
destroy the defendant’s first pleading, and thereby sustain his own 
first pleading, or whether the defendant can sustain his own first 
pleading, and thereby destroy the plaintiff's first pleading. 


C. C. Langdell. 
[ Zo be continued. | 
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THE CARRIER’S LIABILITY: ITS HISTORY. 


HE extraordinary liability of the common carrier of goods is 

an anomaly in our law. It is currently called “ insurer’s lia- 
bility,” but it has nothing in common with the voluntary obligation 
of the insurer, undertaken in consideration of a premium propor- 
tioned to the risk. Several attempts have been made to explain 
it upon historical grounds, the most elaborate that of Mr. Justice 
Holmes.! His explanation is so learned, ingenious, and generally 
convincing, that it is proper to point out wherein it is believed to 
fall short. 

His argument is in short this. In the early law goods bailed 
were absolutely at the risk of the bailee. This was held in South- 
cote’s Case,” and prevailed long after. The ordinary action to re- 
cover against a bailee was detinue. But as that gradually fell out 
of use in the seventeenth century its place was necessarily taken by 
case ; and in order that case might lie for a nonfeasance, some duty 
must be shown. There were two ways of alleging a duty: bya 
super se assumpsit, and by stating that the defendant was en- 
gaged in a common occupation. It was usual to include an alle- 
gation of negligence, from abundant caution, but that was “ mere 
form.” Chief Justice Holt? finally overthrew the doctrine of the 
bailee’s absolute liability, except where there was a common occu- 
pation, or (of course) where there was an express assumpsit. The 
extraordinary liability of a carrier is therefore a survival of a doc- 
trine once common to all bailments. 

Judge Holmes does not explain satisfactorily why this doctrine 
should not have survived in the case even of all common occupa- 
tions, but only in the case of the common carrier of goods; nor 
does he account for the fact that the carrier is held absolutely liable, 
not merely, like the bailee once, for the loss of goods, but, unlike 
that bailee, for injury to them. The difficulties were not neglected 
from inadvertence, for he mentions them.* But without laboring 





1 The Common Law, Lecture V. 
2 4 Co. 83b; Cro. Eliz. 815. A fuller and better report than either of these is ina 


manuscript report in the Harvard Law Library, 42-45 Eliz. 109 b. 

3 In Lane v. Cotton, 12 Mod. 472, and Coggs vw. Bernard, 2 Ld. Raym. 909 ; odster in 
both cases. 

4 Page 199. 
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these points, his main proposition should be carefully considered. 
Is it true that the bailee was once absolutely liable for goods taken 
from him? It may be so; Pollock and Maitland seem to give a 
hesitating recognition to the doctrine,! but the evidence is not 
quite convincing. 

No one versed in English legal history will deny that the bailee 
of goods was the representative of them, and the bailor’s only right 
was in the proper case to require a return; and therefore that when 
a return was required it was incumbent upon the bailee to account. 
Nor can it be doubted that the law then tended to lay stress on facts 
rather than reasons, —to hang the man who had killed another 
rather than hear his excuse. We should therefore not be surprised, 
on the one hand, to find that, where one had obliged himself to 
return a chattel, no excuse would be allowed for a failure to return. 
On the other hand, by the machinery of warranty, it was always 
possible to explain away the possession of an undesirable chattel ; 
why not to explain the non-possession of a desired one? We should 
therefore not be greatly surprised if the authorities allowed some 
explanation. 

Three actions were allowed a bailor against a bailee: detinue, 
account, and (after the Statute of Westminster) case. Let us see 
whether in either of these actions the defendant was held without 
the possibility of excuse. 

Case lies only for a tort ; either an active misfeasance, or, in 
later times, a negligent omission. There must therefore be at the 
least negligence; and soare the authorities. The earliest recorded 
action against a carrier is case against a boatman for overloading 
his boat so that plaintiff's mare was lost ; it was objected that the 
action would not lie, because no tort was supposed ; the court an- 
swered that the overloading was a tort.2. So in an action on the 
case for negligently suffering plaintiff's lambs, bailed to defendant, 
to perish, it was argued that the negligence gave occasion for an 
action of tort. So later, in the case of an agister of cattle, the neg- 
ligence was held to support an action on thecase.* In these cases 
the action would not lie except for the negligence.® In the case 
of ordinary bailments, therefore, negligence of the bailee must be 





1 Hist. Eng. Law, 169. 2 22 Ass. 41 (1348). 

3 2H. 7, 11, pl. 9 (1487). * Moo. 543 (1598). 

5 The assumpsit is also mentioned in them ; but this means, not a contract that they 
shall be safe, but an undertaking to perform a certain purpose. Holt, C. J., in Coggs 
v. Bernard, 2 Ld. Raym. 909, 919. 
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alleged and proved to support an action on the case against him. 
I shall hereafter consider actions on the case against those pursuing 
a common occupation. 

In the action of account there is hardly a doubt that robbery 
without fault of bailee could be pleaded in discharge before the 
auditors.! To the contrary is only a single dictum of Danby, C. J., 
and there the form of action is perhaps doubtful.2 Indeed, in 
Southcote’s Case the court admitted that the factor would be dis- 
charged before the auditors in such a case, and drew a distinction 
between factor and innkeeper or carrier. 

In the action of detinue then, if anywhere, we shall find the 
bailee held strictly ; and the authorities must be examined care- 
fully. 

The earliest authority is a roll where, in detinue for charters, 
the bailee tendered the charters szzus the seals, which had been 
cut off and carried away by robbers. On demurrer this was held 
a good defence.? The next case was detinue for a locked chest 
with chattels. The defence was that the chattels were delivered 
to defendant locked in the chest, and that thieves carried away 
the chest and chattels along with the defendant’s goods. The 
plaintiff was driven to take issue on the allegation that the goods 
were carried away by thieves.* A few years later, counsel said 
without dispute that if goods bailed were burned with the house 
they were in, it would be an answer in detinue.® Then where 
goods were pledged and put with the defendant’s own goods, and 





1 Fitz. Accompt, pl. 111 (1348); 41 E. 3, 3 (1367); 2 R.3, 14 (1478); Vere v. Smith, 
1 Vent. 121 (1661). 

29 E. 4, 40 (1469). In an action of account, the court held that robbery could 
not be pleaded in bar, but if it was an excuse it must be pleaded before the auditor. 
Danby’s remark, that robbery excuses a bailee only if he takes the goods to keep as 
his own, has no reference to the action itself. Brooke abridges the case under 
Detinue, 27. 

8 Brinkburn Chartulary, p. 105 (1299). 

* Fitz., Detinue, 59 (1315). According to Southcote’s Case and Judge Holmes (Com. 
Law, p. 176), Fitzherbert states the issue to have been that the goods were delivered 
outside the chest. Neither the first (1516) edition of Fitzherbert, nor others (1565, 1577) 
to which I have access, are so. In the printed book (8 E, 2, 275) it is indeed laid down 
as Gawdy and Holmes state it; we have therefore a choice of texts. It is common 
knowledge that Maynard’s text is often corrupt; it is a century and a half further from 
the original; and in this case the inaccuracy is manifest. The text throughout has to 
be corrected by comparison with Fitzherbert in order to make it sensible. From inter- 
nal evidence Fitzherbert’s text must be chosen. It would be interesting to have a 
transcript of the roll. 

5 12 & 13 E. 3, 244 (1339). 
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all were stolen, that was held a defence; the plaintiff was obliged 
to avoid the bar by alleging a tender before the theft. Finally in 
1432, the court (Cotesmore, J.) said: “If I give goods to a man 
to keep to my use, if the goods by his misguard are stolen, he shall 
be charged to me for said goods; but if he be robbed of said goods 
it is excusable by the law.” ? 

At last, in the second half of the fifteenth century, we get the 
first reported dissent from this doctrine. In several cases it was 
said, usually obdzter, that if goods are carried away (or stolen) from 
a bailee he shall have an action, because he is charged over to the 
bailor.’ 

In several later cases the old rule was again applied, and the 
bailee discharged. There seems to be no actual decision holding 
an ordinary bailee responsible for goods robbed until Southcote’s 
Case.® 

This was detinue for certain goods delivered to the defendant 
“to keep safe.” Plea, admitting the bailment alleged, that J. S. 
stole them out of his possession. Replication, that J. S. was de- 
fendant’s servant retained in his service. Demurrer, and judgment 
for the plaintiff. 

The case was decided by Gawdy and Clench, in the absence of 
Popham and Fenner; and it is curious that Gawdy and Clench 
had differed from the two others as to the degree of liability of a 
bailee in previous cases.6 It would seem that judgment might 





1 29 Ass. 163, pl. 28 (1355). Judge Holmes, following the artificial reasoning of 
Gawdy (or Coke?) says the pledge was a special bailment to keep as one’s own. The 
reason stated by Coke is exactly opposed to that upon which Judge Holmes’s own 
theory is based; it is that a pledgee undertakes only to keep as his own because he 
has “a property in them, and not a custody only,” like other bailees. The court in 
the principal case knows nothing of this refinement. “For W. Thorpe, B., said that 
if one bails me his goods to keep, and I put them with mine and they are stolen, I 
shall not be charged.” After refusal of tender, defendant would have been, not, as 
Judge Holmes says, a general bailee, but a tortious bailee, and therefore accountable. 
The refusal was the detinue, or as the court said in Southcote’s Case, “ There is fault 
in him.” 

2 10 H. 6, 21, pl. 69. 

3 2 E. 4, 15, pl. 7, by Littleton (1462); 9 E. 4, 34, pl. 9, by Littleton and Brian, JJ. 
(1469); 9 E. 4, 40, pl. 22 (1469), by Danby, C. J. (ate); 6 H. 7, 12, pl. 9, per Fineux, 
J. (1491) ; 10 H. 7, 26, pl. 3; per Fineux, J. (1495). In the last two cases, Keble, argu- 
endo, had stated the opposite view ; and Brooke (Detinue, 37) by a query appears rather 
to approve Keble’s contention. 

4 y Harvard MS. Rep. 3a (1589, stated later), semd/e ; Woodlife’s Case, Moo. 462 
(1597); Mosley v. Fosset, Moo. 543 (1598), semdle. 

5 4 Coke, 83 b, Cro. Eliz. 815; Harv. MS. Rep. 42-45 Eliz. 109 b (1600). 

6 Woodlife’s Case, Moo. 462; Mosley v. Fosset, Moo. §43. 
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have been given for plaintiff on the replication ; the court, how- 
ever, preferred to give it on the plea. This really rested on the 
form of the declaration; a promise to keep safely, which, as the 
court said, is broken if the goods come to harm. The only 
authority cited for the decision was the Marshal’s Case, which I 
shall presently examine and show to rest on a different ground. 
The rest of Coke’s report of the case (of which nothing is said in 
the other reports) is an artificial, and, pace Judge Holmes, quite 
unsuccessful attempt to reconcile, in accordance with the decision, 
the differing earlier opinions. The case has probably been given 
more authority than it really should have. At the end of the 
manuscript report cited we have these words: ‘ Wherefore they 
(ceteris absentibus) give judgment for the plaintiff nis¢ aliguod 
dicatur in contrario die veneris proximo.’ And it would seem 
that judgment was finally given by the whole court for the de- 
fendant. In the third edition of Lord Raymond’s Reports is this 
note: ‘‘That notion in Southcote’s Case, that a general bailment 
and a bailment to be safely kept is all one, was denied to be law 
by the whole court, ex relatione Magistri Bunbury.”+ It was not 
uncommon for a case to be left half reported by the omission of 
a residuum ; and it may be that Southcote’s Case as printed is a 
false report. One would be glad to see the record. 

Southcote’s Case is said to have been followed for a hundred 
years. The statement does it too much honor. It seems to be 
the last reported action of detinue where the excuse of loss by 
theft was set up; and, as has been seen, the principle it tries to 
establish does not apply to other forms of action. It was cited in 
several reported actions on the case against carriers, but seems 
never to have been the basis of decision; on the other hand, in 
Williams v. Lloyd,? where it was cited by counsel, a general bailee 
who had lost the goods by robbery was discharged. The action 
was upon the case. 

Having thus briefly explained why Judge Holmes’s theory of 
the carrier’s liability is not entirely satisfactory, I may now suggest 
certain modifications of it. I believe, with him, that the modern 


liability is an ignorant extension of a much narrower earlier lia- 
bility; ® but the extension was not completed, I think, for eighty 








1 2 Ld. Raym. git x. 
2 Palmer, 548; W. Jones, 179 (1628). 
8 See The Common Law, pp. 199, 200. 
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years after the date he fixes, and the mistaken judge was not Lord 
Holt, but Lord Mansfield. 

From the earliest times certain tradesmen and artificers were 
treated in an exceptional way, on the ground that they were engaged 
in a “common” or public occupation; and for a similar reason 
public officials were subjected to the same exceptional treatment. 
Such persons were innkeepers,! victuallers, taverners, smiths,” 
farriers,® tailors,‘ carriers,> ferrymen, sheriffs,® and gaolers.’ Each 
of these persons, having undertaken the common employment, was 
not only at the service of the public, but was bound so to carry on 
his employment as to avoid losses by unskilfulness or improper 
preparation for the business. In the language of Fitzherbert, “ If 
a smith prick my horse with a nail, I shall have my action on the 
case against him without any warranty by the smith to do it well ; 
for it is the duty of every artificer to exercise his art rightly and 
truly as he ought.” ® By undertaking the special duty he warrants 
his special preparation for it. The action is almost invariably on 
the case. 

One of the earliest cases in the books was against an innkeeper, 
stating the custom of England for landlords and their servants to 
guard goods within the inn; it was alleged that while plaintiff was 
lodged in the inn his goods were stolen from it. There was no 
allegation of fault in the defendant, and on this ground he demurred ; 
but he was held liable notwithstanding. The plaintiff prayed for a 
capias ad satisfaciendum. Knivet, J. replied, that this would not 
be right, since there was no tort supposed, and he was charged by 
the law, and not because of his fault; it was like the case of suit 
against the hundred by one robbed within it; he ought not to be 
imprisoned. The plaintiff was forced to be content with an e/egit 
on his lands. A few years later a smith was sued for “ nailing” 





1 11 H. 4, 45, pl. 8; 22 H. 6, 21, pl. 38; ib. 38, pl. 8. 

2 46 E. 3, 19. 

8 Often called “‘common marshal.” 19 H. 6, 49, pl. 5. 

4 1 Harv. MS. Rep. 3a. 

5 These were “country” carriers; the term did not at first include carriers by 
water. 

6 4r Ass. 12. 

7 33 H. 6, 1, pl. 3. 

8 F.N. B. 94 d. 

9 42 E. 3, 11, pl. 13 (1367). In 43 E. 3, 33, pl. 38, it was alleged that a “ marshal ” 
had undertaken to cure a horse, but had proceeded so negligently that the horse died. 
The defendant was driven from a denial of the undertaking, and was obliged to traverse 
the defect of care. 
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the plaintiff’s horse ; the defendant objected that it was not alleged 
vt et armis or malitiose, but the objection was overruled, and it was 
held that the mere fact of nailing the horse showed a cause of 
action! An action was brought against a sheriff for non-return of 
a writ into court; he answered that he gave the writ to his 
coroner, who was robbed by one named in the exigent. He was 
held liable notwithstanding, Knivet, J. saying, “ What you allege 
was your own default, since the duty to guard was yours.” ? 

In 1410, in an action against an innkeeper, Hankford, J. used 
similar language: “ If he suffers one to lodge with him he answers 
for his goods ; and he is bound to have deputies and servants under 
him, for well keeping the inn during his absence.” ® A noteworthy 
remark was Judge Paston’s a few years later: “You do not allege 
that he is a common marshal to cure such a horse; and if not, 
though he killed your horse by his medicines, still you shall not 
have an action against him without a promise.” * Soon after was 
decided the great case of the Marshal of the King’s Bench. This 
was debt on a statute against the Marshal for an escape. The 
prisoner had been liberated by a mob; the defendant was held 
liable. The reason was somewhat differently stated by two of the 
judges. Danby, J. said that the defendant was liable because he 
had his remedy over. Prisot, C. J. put the recovery on the ground 
of negligent guard. This case was frequently cited in actions 
against carriers; but not, I think, in actions against ordinary 
bailees before Southcote’s Case. 

The earliest statement of the liability of a common carrier oc- 
curs, I think, in the Doctor and Student (1518), where it is said 
that, “if a common carrier go by the ways that be dangerous for 
robbing, or drive by night, or in other inconvenient time, and be 
robbed; or if he overcharge a horse whereby he falleth into the 
water, or otherwise, so that the stuff is hurt or impaired; that he 
shall stand charged for his misdeameanor.”® In the time of Eliza- 





1 46 E. 3, 19, pl. 19 (1371). 2 41 Ass. 254, pl. 12 (1366). 

3 11 H. 4, 45, pl. 18 (1410). 4 19 H. 6, 49, pl. § (1441). 

® 33 H. 6, 1, pl. 3 (1455). 

6 Doctor and Student, c. 38. A little later is found this curious case, Dall. 8 (1553). 
“Note by Browne, J., and Portman, J., as clear law; if a common carrier takes a pack 
of stuff from a man to carry it to D. and while in a common inn the pack is taken and 
stolen, the owner for this shall have an action against the innkeeper for the stuff and 
the carrier shall not; for they are not the goods of the carrier, nor shall he be charged 
with them inasmuch as he was by law compellable to carry them; and it is not like 
where one takes goods to carry generally, for if he be robbed, it shall be charged to 
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beth, the hire paid to the carrier was alleged as the reason for his 
extraordinary liability! Finally, in Morse v. Slue? the court 
‘‘agreed the master shall not answer for inevitable damage, nor 
the owners neither without special undertaking: when it’s vis cut 
resisti non potest; but for robbery the usual number to guide the 
ship must be increased as the charge increaseth.” 

Thus stood the law of carriers and of others in a common em- 
ployment down to the decision in Coggs v. Bernard. Two or 
three things should be noted. First, carriers are on the same 
footing with many other persons in a common employment, some 
bailees and some not, but all subjected to a similar liability, de- 
pending upon their common employment; and there is no evidence 
in the case of these persons of anything approaching a warranty 
against all kinds of loss. The duty of the undertaker was to 
guard against some special kind of loss only. Thus the gaoler 
warranted against a breaking of the gaol, but not against fire; the 
smith warranted against pricking the horse ; the innkeeper against 
theft, but not against other sorts of injury;* the carrier against 
theft on the road, but probably not against theft at an inn. 

Secondly. This is put on different grounds ; but all may be re- 
duced to two. On the one hand, it may be conceived that the 
defendant has undertaken to perform a certain act which he is 
therefore held to do: either because the law forces him into the 
undertaking (as a hundred is forced to answer a robbery), or, as 
seems to have been in Judge Paston’s mind, because there was some 
consent which took the place of a covenant. On the other hand, 
it may be conceived that the defendant has so invited the public to 





the carrier for his general taking, to which he was not compellable, and so he shall 
have action over in respect of his liability.” This is the only hint at a less liability of 
the common carrier than of the private carrier. It is interesting to notice that it 
was regarded as the duty of the innkeeper, and not of the carrier, to guard the goods 
in the inn. The duty is imposed by law for a purpose ; that purpose is served by put- 
ting the duty on the innkeeper here ; the law need not require a double service. 

1 “Tt was held by all the Justices in the Queen’s Bench, that if a man bail certain 
cloths to a tailor to make a robe of them, who does so, and then it is stolen out of his 
shop, still he shall be accountable for it; the same is law of a carrier who has anything 
for his labor. But it is otherwise of him who has nothing for keeping it, but keeps it 
of his good will.” 1 Harv. MS. Rep. 3a. To the same effect is Woodlife’s Case, as’ 
reported in 1 Rolle’s Abridgment, 2, as follows: “If a man deliver goods to a common 
carrier to carry, and the carrier is robbed of them, still he shall be charged with them, 
because he had hire for them, and so implicitly took upon him the safe delivery of the 
goods; and therefore he shall answer for the value of them if he be robbed.” 

2 3 Keb. 135 (1672). 2 Ld. Raym. 909 (1703). 

* Dawson v. Chamney, 5 Q. B. 164. 
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trust him that certain avoidable mischances should be charged to 
his negligence ; he ought to have guarded against them. “The 
duty to guard” is the sheriff's or the carrier’s or the innkeeper’s ; 
he is bound to have deputies for well keeping the inn; if a mob 
breaks in he shall be charged for his negligent guard; the usual 
number must be increased as the charge increases; if he go by 
the ways that be dangerous, or at an inconvenient time, he shall 
stand charged for his misdemeanor. It is to be remembered that 
during this time case on a super se assumpsit had this same doubtful 
aspect; to use a modern phrase, it was even harder then than now 
to tell whether such an action sounded in contract or in tort. The 
test of payment for services is a loose and soon abandoned method 
of ascertaining whether the defendant was a private undertaker or 
in a common employment. 

Another thing important to notice is that all precedents of 
declarations against a carrier or an innkeeper allege negligence.” 
It is of course impossible to prove that this did not become a mere 
form before rather than after Lord Holt’s time; but it is on the 
whole probable that it originally had a necessary place. 

We have now brought the development of the law to the great 
case of Coggs v Bernard.* This was an action against a gratuitous 
carrier, and everything said by the court about common carriers was 
therefore obiter. Three of the judges did, however, treat the matter 
somewhat elaborately. Gould, J. put the liability squarely on the 
ground of negligence: ‘The reason of the action is, the particu- 
lar trust reposed in the defendant, to which he has concurred by 
his assumption, and in the executing which he has miscarried by 
his neglect. . . . When a man undertakes specially to do such a 
thing, it is not hard to charge him for his neglect, because he had 
the goods committed to his custody upon those terms.” Powys, J. 
“agreed upon the neglect.” Powell, J. emphasized the other view, 
that “the gist of these actions is the undertaking. . . . The bailee 
in this case shall answer accidents, as if the goods are stolen; but 
not such accidents and casualties as happen by the act of God, as 
fire, tempest, &c. So it is in 1 Jones, 179; Palm. 548. For the 
bailee is not bound upon any undertaking against the act of God.” 
Holt, C. J. seized the occasion to give a long disquisition upon the 





1 Woodlife’s Case, Moore, 462, makes that clear, I think. Though both are paid, 
a distinction is drawn between factor and carrier. 

2 Holmes, Common Law, 200. 
8 2 Ld. Raym. 909 (1703). 
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law of bailments. In the course of it he said that common carriers 
are bound “to carry goods against all events but acts of God and 
of the enemies of the King. For though the force be never so 
great, as if an irresistible multitude of people should rob him, 
nevertheless he is chargeable.” And the reason is, that other- 
wise they “might have an opportunity of undoing all persons that 
had any dealings with them, by combining with thieves,” &c. 

Was this the starting point of the modern law of carriers? It 
seems to be a departure from the previous law as I have stated it, 
but how far departing depends upon what was meant by act of God. 
Powell appears to include accidental fire, and cites a case where 
the death by disease of a horse bailed was held an excuse. Lord 
Holt does not explain the term ; but his reasoning is directed en- 
tirely to loss by robbery. That “act of God” did not mean the 
same thing to him and to us is made probable by the language of 
Sir William Jones,! whose work on Bailments follows Lord Holt’s 
suggestions closely. After stating Lord Holt’s rule as to common 
carriers, he adds that the carrier “is regularly answerable for 
neglect, but not, regularly, for damage occasioned by the attacks of 
ruffians, any more than for hostile violence or unavoidable mis- 
fortune,” but that policy makes it “ necessary to except from this 
rule the case of robbery.” As to act of God, “it might be more 
proper, as well as more decent, to substitute in its place inevitable 
accident,” since that would be a more “ popular and perspicuous ” 
term. He cites the case of Dale v. Hall,? which appeared to have 
held the carrier liable though not negligent; but explains that the 
true reason was not mentioned by the reporter, for there was negli- 
gence. Much the same statement of the law of carriers is made 
by Buller in his Nisi Prius.2 It would seem, then, that the change 
in the law which we should ascribe to Lord Holt was one rather in 
the form of statement than in substance; but the new form nat- 
urally led, in the fulness of time, to change in substance. 

In the fulness of time came Lord Mansfield, and the change in 
substance was made. In Forward v. Pittard,t we have squarely 
presented for the first time a loss of goods by the carrier by pure 
accident absolutely without negligence, — by an accidental fire for 
which the carrier was not in any way responsible. Counsel for the 
plaintiff relied on the language of Lord Holt. Borough, for the 





1 Bailments, pp. 103 ef seg. 2 1 Wils. 281. 
8 Page 69 (1771). 41 T. R. 27 (8785). 
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defendant, presented a masterly argument, in which the precedents 
were examined ; the gist of his contention was, that a carrier should 
be held only for his own default. Lord Mansfield, unmoved by 
this flood of learning, held the carrier liable ; and he uttered these 
portentous words: “ A carrier is in the nature of an insurer.” 

From that time a carrier has been an insurer without the rights 
of an insurer. 


Joseph H. Beale, Jr. 
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EXPERT TESTIMONY,— PREVALENT COM- 
PLAINTS AND PROPOSED REMEDIES.’ 


T is reported that a certain lawyer, in the trial of a case, having 
encountered the testimony of an expert witness called by his 
adversary, which threatened to ruin his cause, exasperated thereby 
and smarting under the sense of impending defeat, commenced 
his closing address to the jury as follows: “Gentlemen of the 
jury, there are three kinds of liars, — the common liar, the d—d 
liar, and the scientific expert.” 

This characterization was scarcely more severe than tf4t which, 
in politer language, is bestowed upon learned and distinguished 
members of the medical profession, not only by defeated lawyers 
and their enraged clients, but also by eminent members of the 
legal profession, both lawyers and judges, as well as by worthy 
and respectable members of the general public outside of the pro- 
fessions involved. It is the voice of the people and of the press, 
as well as that of the bench and the bar. It is the fashion. 

A judge of the Supreme Court of the United States has declared 
that ‘‘ experience has shown that opposite opinions of persons pro- 
fessing to be experts may be obtained to any amount ; and it often 
occurs that not only many days, but even weeks are consumed in 
examinations to test the skill or knowledge of such witnesses 
and the correctness of their opinions, wasting the time and weary- 
ing the patience of both court and jury, and perplexing instead of 
elucidating the questions involved in the issue.” ? 

In a recent trial of a criminal case in the city of New York, 
after a week had been consumed in hearing expert testimony upon 
a subject concerning which an equal number of doctors had testi- 
fied exactly opposite to each other, and all with equal positiveness, 
the judge told the jury to put all the expert testimony out of their 
minds, and pay no attention to it. 





1 This article is, in substance, the Address delivered before the New Hampshire 
Medical Society at its annual meeting, May 22, 1897. It was furnished by the author, 
at our request, for publication in the HARVARD LAW REvIEWw. We regret to say that 
it represents the last legal work of the learned writer. Judge Foster died August 13, 
1897. — Ep. 

2 Winans vw. N. Y. & N. E. Ry., 21 How. tor. 
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In the famous trial of Palmer, in England, in 1856, for the mur- 
der of Cook by poisoning, more than a dozen medical men and 
chemists testified with great positiveness, but in direct opposition 
to each other. Lord Chief Justice Campbell, in charging the jury, 
remarked : ‘‘ With regard to the medical witnesses, I must observe 
that, although there were among them gentlemen of high honor, 
consummate integrity, and profound scientific knowledge, who 
came here with a sincere wish to speak the truth, there were also 
gentlemen whose object was to procure an acquittal of the pris- 
oner. It is, in my opinion, indispensable to the administration of 
justice that a witness should not be turned into an advocate, nor 
an advocate into a witness.” 

Professor John Ordronaux declared, in 1874: “ There is a grow- 
ing tendency to look with distrust upon every form of skilled 
testimony. Fatal exhibitions of scientific inaccuracy and self- 
contradiction cannot but weaken public confidence in the value of 
all such evidence. If Science, for a consideration, can be induced to 
prove anything which a litigant needs in order to sustain his side 
of the issue, then Science is fairly open to the charge of venality 
and perjury, rendered the more base by the disguise of natural 
truth in which she robes herself.” And he adds: ‘“ Some remedy 
is called for, both in the interests of humanity and justice.” 

Clemens Herschel, civil engineer, has an article in 21 American 
Law Review, 571, full of complaints and scolding. According to 
him, the “ prevalent method ” is “‘ zszversally condemned by judges, 
law-writers, experts themselves, and the jury.” Such language is 
much too extravagant and unjust; it is manifest that the writer 
who speaks of the expert witness as “a man placed on the witness 
stand and condemned to say naught save in answer to ingeniously 
concocted, more or less rasping questions,” must be very slightly 
acquainted with the “ prevalent method,” and must have had little 
observation of the style and manner of examination and cross- 
examination under the direction of discreet and enlightened judges 
in the New England courts. 

Professor Charles F. Himes, in the Journal of the Franklin 
Institute, Vol. 135, p. 409, indulges in these remarks: “ Perhaps 
the testimony which least deserves credit with a jury is that of the 
skilled witness. It is often surprising to see with what facility 
and to what an extent their views can be made to correspond with 
the wishes or the interests of the parties who call them. They do 
not, indeed, wilfully misrepresent what they think, but their judg- 
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ment becomes so warped by regarding the subject in one point of 
view that even when conscientiously disposed, they are incapable 
of expressing a candid opinion. . . . They are selected on account 
of their ability to express a favorable opinion, which, there is great 
reason to believe, is in many instances the result alone of employ- 
ment and the bias growing out of it.” 

It would be deplorable, indeed, if such criticisms were justified 
by the facts. 

This “ bias,” or inclination in favor of the party by whom the 
witness is employed, is probably the most frequent complaint of 
all against the expert witness ; and the inclination or partiality is 
often characterized by terms indicating dishonesty and corruption ; 
but it is my belief, resulting from the observation and experience 
of many years, that there are few instances in which a scientific 
witness permits himself to testify or to be engaged on a side 
contrary to his convictions derived from a careful examination of 
the case. 

It is not unnatural that a man of strong conviction (at the same 
time honest and unpurchasable) should become the earnest advo- 
cate of his theory, and the zealous assistant of the attorney in pre- 
‘paring, and to some extent conducting his case in court; and the 
attorney does well to secure his testimony and service (and would 
be negligent and wanting in fidelity to his client if he did not) by 
a suitable recognition of his value to him and his cause; and I 
agree with Professor Himes that there is no rule of ethics that 
should cause the witness to refuse the reward of his labor that 
would not apply equally to the attorney, so long as the testimony 
on the witness stand is without conscious untruth. On the other 
hand, neither is there anything in legal ethics to require a lawyer 
to select a lukewarm, half convinced representative of his theory 
of the case, and probably he never does. But the bias of the expert 
witness may not always be incidental to his calling or profession, 
but a purely scientific bias, due to some peculiar view or theory. 
Against such a bias no amount of self-restraint nor the most sen- 
sitive conscience will fortify a man. We all remember how, not 
many years ago, one of the gravest of all questions, a question in- 
volving the safety of the republic, was submitted to a tribunal com- 
posed of Senators and Representatives in Congress and Judges of 
the Supreme Court, — fifteen in all, — picked men, selected from 
those distinguished for their integrity and freedom from undue in- 
fluence, and yet all the questions before the tribunal were decided 
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eight to seven; always the same eight, always the same seven, 
always along the same line of political division.’ I do not suppose 
the tribunal was ever seriously distrusted; but the bias of those 
men was absolutely uncontrollable. It was the result of overwhelm- 
ing circumstances, and not of depraved consciences. 

It has been suggested, not without a considerable degree of 
truth, that one cause for the severe criticism to which the scien- 
tific expert has been subjected by men of the legal profession is, 
that “in many respects he seems to be a positive annoyance to 
lawyers and even to judges at times, a sort of intractable, incom- 
patible, unharmonious factor, disturbing the otherwise smooth 
current of legal procedure ; too important or necessary to be ruled 
out, too intelligent and disciplined mentally to yield without reason 
to ordinary rules and regulations of the court, with which he may 
not be familiar, and at the same time possessing an undoubted 
influence with a jury that it is difficult to restrict by the estab- 
lished rules and maxims of legal procedure.”? I have seen such a 
witness on the stand. The spectacle was that of an honest, upright, 
learned, honorable, conscientious man, deserving and commanding 
respect and admiration. 

Such as I have said being the voice of public opinion in general, 
the inquiry arises, Is it justified by the fact? That there would 
seem to be some warrant for this public sentiment, a few instances, 
falling within my own experience, will serve to illustrate. 

In the trial of Le Page for the murder of Josie Langmaid, in 
1874, blood-stained garments had been subjected to chemical and 
microscopical analysis. Dr. Horace Chase, Dr. J. B. Treadwell, 
and S. Dana Hayes, witnesses called by the State, all testified that 
blood corpuscles may be restored to perfect shape after the lapse 
of ten years, and that dried human blood can then be distinguished 
from that of common domestic animals. On the other hand, 
Drs. John B. Edwards and Gilbert R. Guilder of Montreal, wit- 
nesses for the defence, testified that after the lapse of zwo weeks it 
is impossible to restore dried corpuscles to their original size, and 
to distinguish with any certainty human blood from that of other 
mammalia. 

Upon the trial of the Barker Will Case, in answer to the follow- 
ing hypothetical question: ‘‘ Does occasional dizziness, a feeling 
of oppression in the head, inability temporarily to concentrate the 
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thoughts, difficulty about casting interest and adding up figures, 
manifested on two or three occasions, slight numbness and prick- 
ling sensations occasionally, temporarily cold extremities, — do all 
or any of these symptoms indicate existing disease of the brain? 
or do all or any of them indicate existing disease of the mind?” 

Dr. A. answered: “‘ They do not.” 

Dr. B. said: “ The symptoms indicate chronic softening of the 
brain.” 

Dr. C.: “ The symptoms do not necessarily indicate any disease 
of the brain.” 

Dr. D.: “No doubt whatever he had softening of the brain ; 
his brain was rotten.” 

Dr. E.: “Such symptoms are very common. They do not in- 
dicate any brain disease.” 

Dr. F.: “ They do.” 

Dr. G.: ‘* They don’t.” 

Dr. H.: “ They do.” 

Dr. I.: “ They don’t.” 

Dr. J.: “ They do.” 

The vote of the doctors was five to five. All these men were 
drawn from the highest ranks of their profession. I have no doubt 
that some of them were thoroughly honest; all may have been; 
for the case under consideration was one of mental disease, con- 
cerning which, perhaps more than any other subject of scientific 
investigation, learned men may honestly differ in opinion. 

Mental disease or insanity, as every one is well aware, is one ot 
the most frequent subjects of inquiry -in courts of law, since it 
affects the capacity of individuals to commit crimes, to make legal 
contracts, and to dispose of their estates by will; and one reason 
why acknowledged experts sometimes differ so widely in their tes- 
timony on this subject, in the same case, is the almost insuperable 
difficulty of determining by any test and the highest degree of 
skill whether a man is insane or not. There seems to be very 
often some room for doubt. The mind in question may occupy a 
position in close proximity to the border lines which separate san- 
ity from insanity ; and those lines may be as difficult of discern- 
ment as the line which separates the twilight from the last remains 
of day.! 

‘Tt is true,” said Lord Erskine, addressing a British jury, “ that 
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in some cases the human mind is stormed in its citadel and laid 
prostrate under the stroke of frenzy. . . . There, indeed, all the 
ideas are overwhelmed, — for Reason is not merely disturbed, but 
driven wholly from her seat. . .. In other cases Reason is not 
driven from her seat, but Distraction sits down upon it along with 
her, holds her trembling upon it, and frightens her from her pro- 
priety. .. . And there are cases where imagination, within the 
bounds of the malady, still holds the most uncontrollable dominion 
over reality and fact; and these are the cases which frequently 
mock the wisdom of the wisest in judicial trials.” 

The New Hampshire courts have abandoned the attempt to 
formulate any legal definition of “unsound mind”; a scientific 
definition is impossible, and the courts of New Hampshire no 
longer make a capacity to distinguish between right and wrong, 
or the presence of delusions, the test of guilt or innocence in crim- 
inal accusations; but the sole inquiry is, Was the act complained 
of the product of mental disease?! 

While upon this branch of our subject, it may not be irrelevant 
to allude to the ridiculous tendency among some professional men, 
both legal and medical, to make excuse for crime by increasing the 
number of mental diseases called insanity. The catalogue of such 
men includes moral insanity, insane impulse, insane delusion, 
monomania, dipsomania, kleptomania, pyromania, erotomania, theo- 
mania, homicidal mania, suicidal mania; and we have even heard 
of gamomania, or the insane desire to marry; frauenschustelmono- 
mania, or the mania for stealing women’s shoes; and frauenschla- 
germonomania, or the propensity for beating one’s wife. For the 
cure of some of these fanciful maladies, I suggest that courts and 
penitentiaries are better fitted to provide effectual remedies than 
doctors and sanitariums. But I am digressing. 

Professor Himes is of the opinion that “no class connected with 
the administration of justice is more frequently misunderstood or 
abused than medical men, unless perhaps we may except the 
legal fraternity itself ; for the latter are often, by the laity, accused 
of bold mendacity, unscrupulous methods, and dishonest practices. 
And they sometimes even contribute to this popular impression by 
contradictions or even abuse and apparent mistrust of each other, 
even to a greater degree than scientific experts. And yet no one 
would hold the profession of the law less a necessity in the admin- 
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istration of justice, or consider it fairly represented by cases that 
may be regarded, if they exist at all, as glaring exceptions, pic- 
tures all the more grotesque for the background of professional 
character upon which they are cast.” ? 

While it is undoubtedly true that a large proportion of the 
public (including learned and experienced members of the legal, 
and even of the medical profession) entertain pessimistic views 
concerning the value of expert testimony, as it is ordinarily given 
and received in courts of justice, few, I imagine, would go so far 
in its condemnation as the New York judge, who told the jury to 
pay no attention to it. On the contrary, a moment’s consideration 
must convince all reasonable men that it is of the greatest impor- 
tance that a jury, or other tribunal charged with the duty of ascer- 
taining the truth concerning a controverted matter, should be 
assisted by the knowledge and opinion of men specially trained in 
those matters of science and skill with which the ordinary juror 
and judge are unacquainted; and to exclude such means of. infor- 
mation must, in innumerable instances, compel a denial of justice, 
imperil rights of life, liberty, and property, and destroy the safe- 
guards of society. 

A learned and practical chemist can tell (but I cannot, nor can 
any juror) whether the stains upon a garment are of blood or rust; 
and if of blood, whether it be the blood of man or beast; and yet 
upon the true answer to such an inquiry a human life may depend. 
So the question whether a death has been caused by poison 
can ordinarily be determined only by an experienced toxicologist. 
Indeed, the field of judicial investigation requiring the assistance 
of experts is illimitable. The anatomy of the human frame, the 
diseases of the human body, the derangement of the functions of 
the human brain, —in some form or other these are matters of 
daily investigation in the courts, and concerning all these things 
the average juror, lawyer, and judge is so profoundly ignorant that 
the search for truth, unaided by the knowledge and judgment of 
scientific and medical experts, would be utterly hopeless. 

The validity of patents, and any and every case involving any 
subject of mechanics, the genuineness or fraudulent character of 
a signature or other writing, are a few among the many examples 
of the scope of this inquiry. We have recently seen it illus- 
trated in respect to the navigation of a vessel, where the question 
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whether a sailor, in certain conditions, could leave the wheel long 
enough to commit a murder, became one of vital importance, 
although unfortunately it was answered in the affirmative and 
negative by an equal number of experienced sea-captains. And 
yet we seldom find, at least in this community, a doctor, or a 
chemist, or a toxicologist, or an inventor, or a sailor, upon the 
panel of jurors. 

It has been said, with truth, that “the scientific expert is a 
product of an advanced and rapidly advancing civilization ; that 
he has acquired an immensely increased importance, and a much 
wider field, and a far greater frequency of employment by the 
recent marvellous advances in the applications of science, — appli- 
cations which have increased the sphere of things to be litigated 
about.” 

And expert testimony is admitted, not only from the necessity 
growing out of the advanced civilization of the age, but in accord- 
ance with a rule of law which requires the production of the dest 
evidence. An illustration of the employment of the best evidence 
is furnished in the case of a man accused of poisoning his wife by 
giving her medicine containing arsenic. The chain of circum- 
stances leading to the guilt of the accused was strong, but incom- 
plete, — one link was wanting. There was no fositive evidence 
that the draught of medicine contained arsenic. The cup which 
had contained the medicine was cracked by heating it on the 
stove, but the spilled liquid had been carefully wiped off by the 
accused. The question was put to four scientific experts whether 
arsenic could still be detected upon the stove after three months 
constant use. Three of the experts said, “No”; the fourth 
thought that possibly it could. The accused, persuaded by his 
counsel and conscious that he had carefully removed the liquid, 
asked for an examination of the stove, which was granted. Half 
as much rust as would lie on the point of a knife was scraped 
off, and incontestable evidence of the presence of arsenic was 
obtained. The essential missing link was supplied. All the 
experts as well as the jury were satisfied. ‘This experiment fur- 
nished the dest evidence, obtainable only through the aid of skilled 
experts. 

And so, Professor Himes truthfully remarks: ‘“ The public 
should be impressed with the fact that the testimony of scientific 
experts is an important factor in the trial of cases, becoming more 
and more important with the advancement of science in new and 
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as yet unexplored regions ; that the courts cannot exclude tt, if they 
would ; and that the effect and value of the best evidence which 
the most advanced science can produce should not be impaired by 
fashionable and unjust assault and unnecessary taint.” ! 

It is a settled rule of law in New Hampshire, that ‘experts may 
give their opinions upon questions of science, skill, or trade, or 
others of the like kind, or where the subject matter of inquiry is 
such that inexperienced persons are unlikely to prove capable of 
forming a correct judgment upon it without such assistance, or 
where it so far partakes of the nature of a science as to require a 
course of previous habit or study, in order to the attainment of a 
knowledge of it. . . . Upon subjects of general knowledge which 
are understood by men in general, and which a jury are presumed 
to be familiar with, witnesses must testify as to facts alone, and the 
testimony of witnesses as experts merely is not admissible.” A 
physician testifying as an expert may give an opinion founded 
upon his reading and study alone.® And, by statute, “ the opinions 
of witnesses as to the value of any real estate, goods, or chattels 
may be received in evidence thereof when it appears to the court 
that they are qualified to judge of such value.” 4 

Concerning the value and necessity of expert testimony, the 
courts in other jurisdictions have expressed their views in a multi- 
tude of judicial decisions. I cite a few instances. 

“ The opinion of a well instructed and experienced medical man, 
upon a matter within the scope of his profession and based on per- 
sonal observation and knowledge, is, and ought to be, carefully con- 
sidered and weighed by the jury.” ® 

“The opinions of medical men are received with great respect 
and consideration, and properly so.” ® 

“ Tt is well settled that the knowledge and experience ot medi- 
cal experts is of great value in questions of insanity.” 7 

“Medical testimony is of too much importance to be disre- 
garded. When delivered with caution and without bias in favor 
of either party, or in aid of some speculative and favorite theory, 





1 135 Jour. Frank. Inst. 436. 

2 Jones v. Tucker, 41 N. H. 547; Winans vw N. Y. & N. E. Ry., 21 How. Tor. 

8 Taylor v. Grand Trunk Railway, 48 N. H. 311. 

* N. H. Pub. Stats., c. 224, s. 22. 

5 Flynt v. Bodenhamer, 8 N. C., 205. 

6 Thomas v. The State, 40 Texas, 65. 

7 Russell v. The Commonwealth, 86 Pa. St. 260; Jarrett uv. Jarrett, 11 W. Va. 626; 
Choice v The State, 31 Ga. 481. 
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it becomes a salutary means of preventing even intelligent juries 
from following a popular prejudice, and deciding a cause on incon- 
sistent and unsound principles.” } 

The opinion of an expert should ordinarily be asked upon a 
hypothetical statement of facts.2. Mr. Chief Justice Shaw states 
the rule thus: “In order to obtain the opinion of a witness on 
matters not depending upon general knowledge, but on facts not 
testified of by himself, one of two modes is pursued; either the 
witness is present and hears all the testimony, or the testimony 
is summed up in the question put to him; and in either case 
the question is put to him hypothetically, whether, if certain 
facts testified of are true, he can form an opinion, and what that 
opinion is,” ® 

‘If the hypothetical question is clearly exaggerated and unwar- 
ranted by the testimony in the case, an objection to it will be 
sustained.” 4 | 

“Counsel will not be permitted to embrace in a hypothetical 
question anything not proved or offered to be proved.” ® 

The form of the question may be modified and shaped by the 
court. 

“Questions need not be hypothetical when the expert is person- 
ally acquainted with the material facts of the case. Thus, if a 
physician visits a person, and from actual experience or observa- 
tion becomes acquainted with his mental condition, he may give 
his opinion respecting such mental condition at the time; that is, 
he may state to the jury his opinion as to the sanity or insanity of 
the person at the time he observed or examined him.” ® 

And where a medical expert had made a personal examination 
of the uterus of a deceased woman it was proper to ask him, 
* What in your opinion caused the death of the woman ?” 7 

Great latitude of interrogation is sometimes permitted by the 
judge, in the exercise of his discretion.® 

But, also, the court has judicial power to mit the range of 
testimony and of the examination within the “lines of reason- 
ableness.” ® 





1 Clark v. The State, 12 Ohio, 483. 
2 Willey v. Portsmouth, 35 N. H. 303; Spear v. Richardson, 37 N. H. 34. 

8 Dickinson v. Fitchburg, 13 Gray, 556. 

* Muldowney z. Ill. Cent. Ry., 39 Iowa, 615. 

5 Fraser v. Jennison, 42 Mich. 227. 6 State v. Felter, 25 Iowa, 75. 
7 State v. Glass, 5 Oregon, 73. 8 1 Greeni. Evid., § 449. 

® Darling v. Westmoreland, 52 N. H. 411. 
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It will be observed that the most frequent and most serious com- 
plaint concerning expert testimony is the want of agreement upon 
the same subject and in the same case, among equally learned 
men, rendering their testimony (it is said) uncertain, confusing, 
and bewildering to the extent that it is unreliable and of little 
value; and yet I doubt if an intelligent, thoughtful, and candid 
man can be found, who will not admit that, notwithstanding all 
its faults and imperfections, it would be impossible to get along 
without it. 

It is certainly true that there are and always will be differences 
of opinion among experts of the highest character, “rarely in re- 
gard to well established facts, but often in regard to probable in- 
ferences from facts ; whilst entire agreement in matters of theory 
and speculation would be marvellous.” But concerning this alleged 
misfortune, it seems hardly becoming for the /ega/ profession to 
indulge in severe criticism, since there is no profession so strongly 
characterized by differences of opinion on every subject, — lawyers 
as well as judges constantly disagreeing, and the latter not unfre- 
quently overruling one another’s decisions, — unless it be the cleri- 
cal profession, the members of which, it may have been observed, 
are not entirely unanimous in their interpretations of the Holy 
Scriptures. 

Yes, it is a visible truth that doctors, as well as lawyers and 
ministers of the Gospel, do disagree. It would be marvellous and 
deplorable if they did not. If there were no disagreement, inves- 
tigation and experiment would cease; and science, literature, and 
art would sink to a dead level of stupidity and laziness. If schol- 
ars and learned men had come to a condition of unanimous agree- 
ment a hundred years ago, we should have had noné of the 
marvellous discoveries and inventions, —none of the magnificent 
victories and triumphs in medicine and surgery, —that have dis- 
tinguished and illuminated the closing years of the nineteenth 
century. 

It will be observed that the faults and imperfections of the 
present system and methods of procedure in the matter of scien- 
tific testimony are not magnified to my vision. 

For whatever is wrong and capable of redress, for so much of 
the evil of the present system as is not imaginary, what and where 
is the remedy? Without any progress toward a satisfactory result, 
search for it has been prosecuted for years and years. 

In Germany, and perhaps elsewhere on the European continent, 
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the following method has been established. For certain matters 
and lines of business (I have not ascertained what these are) per- 
manent experts are appointed by the state. They have no official 
title nor regular salary, and their payment barely compensates 
them for loss of time. But in most cases the expert is appointed 
by the particular judge sitting in the case. He may appoint any 
man suggested by both parties, or he may also appoint a third man 
not suggested by either; but if both parties agree on one man, he 
must be appointed. If a question is involved for which the regu- 
lar permanent experts are provided, these only can be appointed. 
The only essential qualifications of the expert are that he should 
follow,the particular line of business to which the inquiry relates, 
for the purpose of earning his living. The number of experts tes- 
tifying in a case is not limited by law, but (as with us) it rests in 
the discretion of the presiding judge. 

The manifest, and to my mind the fatal, objections to this method 
are: the compulsory appointment, in certain cases, of the perma- 
nent experts; the denial of the right (a constitutional right in 
this country) of a party to select his own witnesses; and the 
absence of the qualification of professional learning and ability. 
For I fully agree with the observations of Dr. Henry Smith Wil- 
liams, in the North American Review for February, 1897, that 
““mere average medical knowledge does not supply proper qualifi- 
cations for expert testimony in all kinds of cases; as, for example, 
in cases involving chemical or microscopical examinations, or in- 
quiries concerning mental conditions, — cases demanding the use 
and application of quite different kinds of technical knowledge. 
A physician may have the best professional training and the high- 
est standing in his profession, and yet be utterly incapable of 
making a thorough microscopical or chemical examination, or of 
forming a really competent judgment as to the mental condition 
of an obscure case of alleged insanity. Clearly then a man should 
not be permitted to qualify as an expert simply because he has 
good professional standing as a physician.” And an American 
judge, unless greatly deceived, will not permit a clearly incompe- 
tent person thus to qualify. 

There have been in this country so many advocates of the Ger- 
man method, that it would seem that the experiment would have 
been tried in some one at least of the States of the Union if the 
sentiment of the legal profession had not been quite strong against 
it; contrary to the opinion of Mr. Clemens Herschel, civil engi- 
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neer, who, mistakenly, understands that “ great unanimity exists 
among professional men in the choice of a remedy.”? Mr. Her- 
schel would have the expert witness appointed by the court; but 
would also permit the parties in a suit to employ others, according 
to the present practice. A similar plan is advocated by an anony- 
mous writer in 5 American Law Review, 227, 248. But it seems to 
me this plan would only aggravate the existing difficulties, by tend- 
ing to place three instead of two classes of experts in antagonism. 

Prof. John Ordronaux is one of many who are in favor of having 
expert witnesses appointed by the court, and excluding all others. 
He thinks ‘“ the expert should be regarded as an amicus curia, 
whose opinion should be a conclusive judgment.” 

That condition would seem to destroy his function as a witness, 
leaving him to zzstruct the judge as to what is the fact, and the 
judge to instruct the jury accordingly, —a theory and practice ob- 
noxious in the extreme, and subversive of the rule that the jury 
alone shall determine all questions of fact. ‘The expert,” he says, 
“should be in no sense a witness. He should have his status de- 
fined, should be free from alliances with either party, and give his 
opinion only upon an agreed statement of facts.” ? 

The learned Professor does not inform us by what process the 
court shall compel contending parties to agree. 

And he goes on to announce the following novel proposition : 
“Remove all experts from the field of testimony, and place them 
in that of arbitration. Whenever a scientific question arises 
whose solution is material, let a feigned issue be made upon the 
points and referred for judgment, upon evidence agreed upon, to 
three experts, one to be selected by each party litigant and the 
third by the court, such experts to sit and determine at once the 
question in dispute, and their opinion to be received by the jury as 
conclusive of the issue tried by them. And, with a view to secure 
economy in time from the application of these views to practice, 
counsel desiring to invoke the assistance of experts should be 
required to give notice to the court and opposite party of such 
intention, so that the scientific issue upon which their services will 
be required could be tried in advance, and the ordinary course of 
judicial proceedings at #zsz prizs not be interrupted by the interpo- 
lation of new and exceptional matter. We need not point out,” he 
says, “how much this would tend to simplify and abridge trials.” 8 





1 21 Am. Law Rev. 572. 2 See also 5 Am. Law Rev. 442. 
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A writer in the same volume (p. 146) combats this proposed 
remedy, while advocating another not less unique. He remarks, 
very truthfully, that “a feigned issue in a trial for murder, for 
instance, would strike many as singular” ; and he then proceeds to 
announce a plan which will strike many others as scarcely less 
singular: “‘ Why not authorize the court to associate with itself an 
expert who, jointly with the judge, would preside at the trial, 
direct and control the examination of witnesses, and sum up at the 
close before the summing up by the law judge. After his summing 
up, and before the jury are charged by the court, there would be an 
opportunity of questioning him fully with respect to all points not 
previously developed in the course of the trial. All hypothetical 
examination would thus be excluded; testimony, science, and law 
would all be fully brought out, and all confined to the matter in 
hand.” 

I have no comment to make concerning this proposition other 
than that such a composite tribunal of ‘testimony, science, and 
law” would, as it seems to me, not only “strike many as singular,” 
but would not be entertained for a moment by any practical 
lawyer. 

In Massachusetts, efforts have been made at frequent times 
during the last twenty years to procure legislation on this subject, 
but no proposed scheme has found favor with the legislature. In 
New York, Pennsylvania, Illinois, and, I presume, in other States, 
attempted legislation in this direction has only encountered defeat. 
The latest effort was in February of this year, when the Massachu- 
setts Medico-Legal Society and the Boston Medico-Psychological 
Society joined in the construction of a bill which was urged before 
the Judiciary Committee of the House, but was not approved by 
that body. The bill provided that the parties to any proceeding in 
court, before the trial, may agree upon an expert who shall make 
such an examination of the case as may in his judgment be neces- 
sary and practicable, who shall give his written opinion thereon, 
and shall attend the trial of the cause and answer such questions 
as may be put to him. If the parties do not agree, the court, or 
any judge in vacation, may appoint one or more persons learned in 
the special branch or branches of the science or medicine involved 
in the case. These persons, if more than one are appointed, shall 
confer and give their opinion in writing. If they do not agree they 
shall state in writing the points upon which they differ. If the 
parties do not agree, the court, upon motion of either party, or 
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upon its own motion, may appoint. The compensation of these 
experts shall be fixed by the court and paid by the county, but the 
defeated party shall refund the amount so disbursed. No medical 
expert shall be admitted to testify before any court except as thus 
provided, and except in criminal cases, in which the defendant may 
call other medical expert witnesses, at his own cost, and in such 
case like witnesses may be called and examined by the Common- 
wealth. 

Before the preparation of this bill, the subject had been exten- 
sively discussed by some of the most learned doctors and jurists in 
Massachusetts, — among them Dr. J. J. Putnam, Dr. H. I. Bow- 
ditch, Dr. John L. Hildreth, the late Professor and Judge Emory 
Washburn, and the late Professor and Chief Justice Joel Parker, 
without any uniformity of conclusion. Dr. Putnam was of the 
opinion that great advantages would be gained if experts, “ instead 
of being restricted to the answering of hypothetical questions, so 
framed by counsel as to accentuate their differences of opinion, 
were allowed to fully explain and discuss the case, a proceeding 
which would often bring out their points of agreement, and prevent 
their differences from standing out in full and often partially false 
relief.” In my opinion, the learned doctor is mistaken in assum- 
ing that the defect of which he complains does in fact exist to any 
considerable extent. It is the result of my own observation and 
practice that the expert witness is not thus “ restricted,” but that, 
within the scope of a broad latitude, an intelligent medical witness 
is allowed and encouraged, and indeed often required, to “ fully 
explain and discuss the case.” 

It has been proposed that “a certain number of scientific men: 
should, in certain circumstances, sit upon juries and hear the evi- 
dence, as ordinary juries do at present.” Upon this suggestion two 
important questions arise, which I find myself unable to answer: 
1. How shall these subsidiary jurors be selected ? 2. Would they be 
any more likely to agree in the jury box than on the witness stand ? 

Dr. H. S. Williams, in the article before referred to, suggests the 
novel proposition that the “real expert should be sifted from the 
pseudo expert by the process of searching civil service regulations.” 
The manifest objections to this arrangement are these, among 
others: it would seem to be impossible to constitute a Scientific 
Civil Service Board, the members of which would themselves 
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possess all or even a considerable proportion of the qualifications 
for the examination of candidates in all the various branches of 
science concerning which experts are called to testify, and equally 
impracticable to establish and maintain the requisite large number 
of independent Civil Service Boards. 

The proposal to have medical experts selected by and serve as 
advisers of the court, instead of being employed by the plaintiff and 
defendant, has been met on the part of our best lawyers and judges 
(among them the distinguished Chief Justice Joel Parker) by the 
statement that such restrictions would interfere with the funda- 
mental and constitutional right of a litigant to summon and employ 
any one whom he sees fit in behalf of his cause. I am unable to 
discover any answer to this objection. 

Judge Washburn, while in favor of continuing the present 
method of summoning experts, thought the presiding judge should 
have power himself, if in his judgment the interests of justice 
would be promoted thereby, to summon experts of his own choice, 
who should review the whole testimony and evidence of the ex- 
perts called by the litigants. The proposition strikes me favorably ; 
and I can see no legal objection to legislation (if legislation be 
required, as probably it is not) to that effect. If the scheme be 
opposed on the ground that a party is thus compelled to accept 
the testimony of a witness not of his own choice, the answer is, 
that each party, while not restricted in his own choice, is ow 
compelled to accept a witness chosen by his adversary; and it 
cannot be less in the interest of justice that both parties should be 
compelled to accept the additional testimony of a witness called by 
an unbiased and indifferent judge. 

With reference to a jury or other tribunal composed wholly or in 
part of experts, one of the most eminent of English jurists, the 
late Sir James Fitzjames Stephen, discovered so many “ difficulties 
of detail and practice” in the adoption of any such plan, that it 
seemed, in his judgment, to be most injurious. It was his opinion 
(in which I fully concur) that, “given uprightness, patience, 
and such intelligence as most educated members of society pos- 
sess, a jury constituted as our juries are forms the very best 
tribunal which could be devised for the trial of complicated ques- 
tions of fact, even if those questions involve delicate scientific 
considerations.” ! 





1 2 Juridical Society Papers, 238. 
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It seems to me that such men as ordinarily compose our juries 
are more likely to arrive at an unprejudiced and correct conclusion 
than a jury of experts, or a jury bound by the decision of experts. 
Certainly such men will be uninfluenced by pride of opinion or pro- 
fessional rivalry. I am strongly of the opinion that, aided by all 
the machinery and appliances which courts of law afford for the 
ascertainment of truth, in cases civil and criminal, and no matter 
how complicated, — namely, certain well defined rules of practice 
established by law and by the sanctioned experience of ages, 
among which are a broad latitude of examination and cross- 
examination, in which the court often participates, and the liberty 
which is usually given a scientific witness for explanation and illus- 
tration, — ordinary men are quite capable of forming a trustworthy 
conclusion. I say trustworthy; for that is all that can be expected 
or required. Comparatively few subjects of expert testimony are 
capable of absolute demonstration ; and the judgment of a jury or 
an expert is ordinarily no more certain than that the conclusion, 
in a civil case, is probably correct, and, in a criminal case, that the 
accused ts probably innocent, or that his guilt is established beyond 
a reasonable doubt. 

Finally, my belief is, that the supposed evils of the present sys- 
tem are much exaggerated, and to a great extent imaginary; that 
they are not to be cured by any remedy that has been or seems 
likely to be devised, and that, on the whole, it is best to “let well 
enough alone.” 

The scientific expert should be paid as such. “ He is not a wit- 
ness in the ordinary sense, unless called merely to testify to some 
fact which he has observed, — and then he is not an expert. His 
position and office is that of sworn interpreter of science to the 
court.” To illustrate. Stained garments are placed in the hands 
of a chemist to decide the significance of those stains by scientific 
tests. His chemical reagents show them to be blood stains, and a 
microscopical test shows that the blood is that of a fish or reptile. 
His testimony does not connect those garments with the prisoner, 
and has nothing to do with his guilt orinnocence. As a witness he 
has added no fact to the record. The stained garments were there 
already, — but by scientific processes he interprets for the court 
those discolorations, and makes legible what was written in blood 
on the clothing. This is professional work, accomplished only 
after and by means of long, patient, and costly study, and for this 
service he is as much entitled to compensation as the lawyer whose 


25 








186 HARVARD LAW REVIEW. 


long years of patient and expensive study have qualified him to 
practise at the bar.! 

Dr. Putnam (in the Boston Medical and Surgical Journal, Octo- 
ber 22, 1896) gives some advice to his professional brethren which 
seems to me worthy of serious consideration. He says: “As a 
matter of fact, we go into court prepared to accentuate our differ- 
ences and to minimize our agreements, and this unedifying state 
of affairs is partly due to the fact that we enlist ourselves too much 
as lawyers on one and the other side. . . . Our legal colleagues 
expect too much when they ask us to give only that portion of our 
views which makes their side of the argument appear stronger... . 
It is more common to hear the truth told than the whole truth. ... 
Experts who trust one another should more frequently seek the 
privilege of consultation together before appearing in court.... 
There is room for real and reasonable disagreement between ex- 
perts, but I think we might at least agree in seeking to bring about 
carly settlements, on the ground that, so far as one can judge, the 
plaintiff, the defendant, and the community would generally be the 
gainers... . In this direction physicians can do much to educate 
the public mind, provided only they act in concert.” 

Dr. Walton, in the periodical last cited, remarks: “I think one 
of the dangers in giving expert testimony is the tendency for the 
expert to feel that he carries the whole case on his own shoulders, 
and must decide questions that ought to be left to the jury... . 
Finally, the scientific witness should come into court with clean 
hands and a pure heart; with sincerity of purpose; with a ten- 
dency and desire to ascertain and recognize truth wherever it may 
be found; to conceal nothing; mindful of his oath, which requires 
him to speak not only the truth, but the whole truth.” 

In the language of another: “ His testimony should be the color- 
less light of science brought to bear upon the case. .. . To the 
true expert, in that responsible position, the utterance of half truths 
should be simply impossible.” 

William L. Foster. 





1 Dr. W. W. Godding, in 138 North Am. Rev. 608. 
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THE Law Scuoot.—The Law School opened on the first Monday 
in October, with the largest entering class in the School’s history. The 
proportion, too, of second and first year students who have returned is 
unusually large. Full statistics will appear in the December number. 

The continued illness of Professor Williston, a matter of sincere regret 
to all interested in the School, has made necessary a change in the cur- 
riculum as given out in the annual announcement. Professor Ames again 
has charge of Contracts, and Professor Beale of Pleading. Professor 
Williams is conducting Bills and Notes, and Mr. Charles B. Barnes, Jr., 
LL.B. 1893, is giving Suretyship, which this year is open to second as 
well as third year students. Mr. Ezra R. Thayer, LL.B. 1891, is conduct- 
ing a course on Massachusetts Practice. 





THE NEGOTIABLE INSTRUMENTS Law. — Diversity in the commercial 
laws of our different States has been the source not only of much in- 
convenience, but of inextricable confusion and of great loss to business 
interests. Upon some of the most important subjects, legislatures and 
courts have established several conflicting rules, and in some instances 
Federal and State courts have held contrary views in regard to the same 
question in the same jurisdiction. Especially perplexing and unsuited to 
our needs as a commercial country has been the law governing negotia- 
ble paper. Yet considering the vast amount of interstate business trans- 
acted by means of this form of currency, and the ever increasing disregard 
of State lines by commercial enterprise, there is in this subject the greatest 
need of simplicity and uniformity. 

Happily, effective measures have been adopted during the last few 
years to change this unfortunate condition of affairs. In many of the 
States, for the sake of uniformity, days of grace have been abolished, and 
the holiday laws have been so modified as to make paper maturing on 
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holidays fall due on the succeeding instead of the preceding day. The 
most important step so far taken, however, has been the appointment, in 
twenty-seven States, of commissioners on uniformity of laws. At the 
national conference of these commissioners in 1895 the committee on 
commercial law was instructed to prepare a codification of the law relat- 
ing to negotiable paper. ‘The draft prepared under the direction of this 
committee, and finally adopted by the commissioners in 1896, was 
modelled: somewhat after the English Bills of Exchange Act, embodied 
suggestions by prominent lawyers and judges in England and the United 
States, and usually followed in cases of conflict the decisions of the 
Supreme Court of the United States. In this form the Negotiable Instru- 
ments Law has been enacted by the legislatures of Connecticut, Colorado, 
Florida, and New York; and special efforts, it is said, will be made by 
the commissioners to have the statute passed by the legislatures of many 
other States at their next session. 

The Negotiable Instruments Law went into effect in New York on 
October 1 of the present year, and has modified the law of that State in 
several particulars. Perhaps the most important change is the abolition 
of the rule of Coddington v. Bay, 5 Johnson Chanc. Rep. 54, which has 
been the law in New York ever since it was laid down by Chancellor Kent, 
and the substitution of the doctrine of Sz¢f¢ v. Zyson, 16 Peters, 1. Here- 
after in New York an antecedent indebtedness will be regarded as a valu- 
able consideration, and will protect the holder against latent equities. The 
law as to notes payable on demand has also been altered. Hitherto a 
demand note in New York has been a continuing security, on which in- 
dorsers remain liable until an actual demand, the holder not being charge- 
able with neglect to make demand within any particular time. According 
to the statute the holder must make demand within a reasonable time. 

It is believed that, all things considered, the Negotiable Instruments 
Law is an admirable piece of legislation, and would result, if generally 
adopted, in greatly facilitating commercial transactions. Moreover, this 
statute is but a test measure, and if the commissioners are successful in 
securing its enactment in most of the States, they purpose making still 
further efforts in the direction of uniformity in our laws. 





LEGAL CRUELTY — RussELL Case. — The case of Earl Russell v. The 
Countess Russell, recently decided in the House of Lords (London Times, 
July 17th, 1897), fixes the law of England upon the vexed question of 
what constitutes cruelty as a ground for judicial separation a mensa et thoro. 
A decree of separation had been granted to Earl Russell, the jury having 
found cruelty in the charges maliciously made and repeated by his Wife, 
accusing him of unnatural crime. The Court of Appeals reversed the 
decree, holding that there was no evidence of legal cruelty to go before 
the jury; this decision was finally affirmed in the House of Lords by a 
vote of five to four, the Lord Chancellor dissenting. 

The ground of the decision was that the infliction of mental suffering 
cannot constitute cruelty in the legal sense unless it endangers the life or 
health of the person injured. This was undoubtedly the definition of 
sevitia known to the canon law and handed down by the ecclesiastical 
courts. Holmes v. Holmes, 2 Lee, Eccl. Rep. 116. If the question must 
be considered merely on a historical basis, the decision of the House of 
Lords is correct ; most of the cases in this country agree with it. Marks 
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v. Marks, 64 N. W. Rep. (Minn.) 561. In English decisions throughout 
this century, however, there has been an increasing number of dicta 
questioning the accepted rule, which Lord Herschell in his majority 
opinion fails to explain adequately. Durant v. Durant, 1 Haggard, 
Eccl. Rep. 733; Paterson v. Paterson, 3 H. of L. Cas. 308. Marriage 
and the relations arising from it form perhaps the one class of cases 
where the historical argument is of the least value ; it must be remem- 
bered that this argument carried to its full length would require us to 
consider a married woman in the light of a slave. 

History is not sufficient for a solution of the present difficulty. No more 
to the purpose are the general considerations borrowed from the law of 
torts, where mental injury alone cannot form a ground for recovery of 
damages. Actions of tort, with few exceptions, are based upon material 
injury to the plaintiff ; the present action, on the other hand, deals with 
injury to the complex and delicate relations arising from the status of hus- 
band and wife; and it seems antiquated and superficial to hold that this 
status may not be violated without endangering life or health. It would 
be difficult to dispute the propriety of the position taken by the Supreme 
Court of New York in the case of Lutz v. Lutz, 9 N. Y. Supp. 858, that 
persistent malicious accusations made by a husband against his wife’s 
chastity in the presence of her children was an exquisije refinement of 
cruelty worse than physical torture. The majority of the House of Lords 
meet this argument by saying that such treatment would injure the wife’s 
health, and would thus come within their definition. But it is not extrava- 
gant to contend that this treatment is cruelty in itself, without regard to 
its consequences; and this doctrine, which is maintained by the minority 
in the present case, may well become the law in jurisdictions where the 
question is still ves integra. 





EVIDENCE OF OTHER CRIMES THAN THE ONE CHARGED. — The case of 
People v. Zucker, 46 N. Y. Supp. 766, recently decided by the Supreme 
Court of New York, suggests, if it does not actually raise, an interesting 
and difficult point in the law of evidence. At the trial of the defend- 
ant for arson, consisting in the burning of a building in New York, the 
judge allowed the government, for the purpose of corroborating its 
principal witness, to put in evidence tending to prove that the defendant 
was guilty of previously wilfully setting fire toa building in Newark, N. J. 
The Supreme Court, by a vote of three to two, held that this was not 
reversible error. The material facts were as follows. The furniture in 
the New York building had been removed to that in Newark, the fires 
took place within three days of each other, and the motive in both cases 
was to defraud the insurance companies. Relying on these facts the 
majority held that the two crimes were part of one and the same scheme, 
each being the supplement of the other, and neither being complete alone. 
The minority, in the able opinion of Ingraham, J., deny that the two 
crimes were connected otherwise than as crimes of a similar nature com- 
mitted for a similar purpose. 

The decision of the majority, on their interpretation of the facts, would 
seem to be sound. Evidence of a previous crime connected with the 
actual commission of the one charged, in the sense of making the latter 
easier, safer, or more effective, was admitted in Commonwealth v. Rob- 
inson, 146 Mass. 571, and the principle is recognized in People v. Sharp, 107 











190 HARVARD LAW REVIEW. 


N. Y. 427, 466. And in this connection may be repeated the example 
often given, that where one commits larceny of a weapon with which to 
do murder, evidence of the larceny may come in during the murder trial. 
The point raised by the minority opinion, however, presents a more difficult 
question. May evidence of crimes other than the one charged and un- 
connected with it, but of a precisely similar nature and done for a precisely 
similar purpose, be admitted to prove the crime charged, if not unreason- 
ably separated in time? It is necessary to understand exactly the limits 
of the problem. Acts such as are suggested in the question certainly 
come under the general description of acts done for a common purpose. 
It is to be noted, however, that the ultimate purpose or result is not the 
final crime, the one for which the defendant is being tried, but a fixed 
and constant quantity outside of all the crimes, and having an equal influ- 
ence on each. In People v. Zucker, supra, for instance, the constant 
quantity is the scheme to obtain insurance money generally ; the similar 
acts are wilfully setting fire to buildings insured. Evidence of the sort 
under consideration has been admitted to show intent where it determines 
the nature of the specific act ; as whether false representations were made 
knowingly or not; Reg. v. Francis, L. R. 2 C. C. R. 128; or whether a 
building was fired by design or accident ; Commonwealth v. McCarty, 119 
Mass. 354. Should it ever come in as tending to prove the crime itself by 
means of bringing out more strongly the probable motive when there is 
no question as to the character of the act? The rule that what merely 
tends to show the defendant to be a bad man, likely to commit crime, is 
inadmissible, rests on obvious considerations of justice, and is not to 
be questioned. Whether evidence of similar acts, near in point of time, 
unconnected with each other, but all traceable to the one fixed purpose, 
must be always rejected as falling under this general rule, is in the 
present state of the authorities worthy the serious consideration of those 
who try criminal cases. 





Haseas Corpus— FEDERAL AND SraTE JurRIspicTions. — A striking 
illustration of the apparentiy violent conflict that must occasionally arise 
between two jurisdictions covering the same territory, as our State and 
Federal courts cover almost every part of the territory of the United States, 
is afforded by the case /n Re Waite, 81 Fed. Rep. 359, decided this sum- 
mer in the District Court of Northern Iowa. A duly authorized pension 
examiner was indicted in the Iowa courts, under a statute of that State, 
for threatening to prosecute a person for perjury in order to compel him 
to sign certain papers. He was convicted ; and the decision was affirmed 
by the Lowa Supreme Court. On his petition to the District Court, the 
Federal judge issued a writ of Aadeas corpus for his release from custody 
by the State authorities. This nullification of a decision of the highest 
court of a State by the summary action of a single judge in the lowest grade 
of the Federal courts, was justified upon the principle that the courts of 
the United States have jurisdiction over all acts committed by Federal 
officers while engaged in the performance of their duties under the laws 
of the United States. ‘The acts complained of being apparently com- 
mitted by this pension examiner in the general course of his duties, the 
guestion whether they were really justified by his authority, it was de- 
clared, ought to be judged only by the Federal courts. Such an asser- 
tion of this principle as the issue of the writ of Aabeas corpus in this case 
would probably have startled the framers of the Constitution. Yet the 
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process by which this result has been reached is only one out of many 
instances in which that instrument has been made to furnish all the 
authority necessary for the exigencies of the national government. 
Under the clause declaring that the judicial power of the United States 
extends “to all cases arising under the Constitution, the laws of the 
United States,” etc., the Supreme Court has asserted in several decisions 
the jurisdiction of the Federal courts in all cases where the acts in ques- 
tion were done by an officer in the course of the performance of his 
duties under the laws of the United States. In Zennessee v. Davis, 100 
U. S. 257, for instance, a prosecution of a revenue officer for a homi- 
cide done in the course of. the performance of his duty was removed 
from the State to the Federal courts. The celebrated case /n Re Neagle, 
135 U.S. 1, which was a habeas corpus case, went further than this, or 
than the decision of Jn Re Waite, supra, inasmuch as the provision of the 
statute allowing the use of the writ in cases where “ the party is in custody 
for an act done in pursuance of the Constitution and laws of the United 
States,” etc., was extended to a case where the act was not done in pur- 
suance of an express provision of the Constitution or a statute, but only 
under authority implied from the general powers conferred on the branches 
of the government. 

It might seem that in all these cases a writ of error to the Supreme 
Court of the United States, after trial by the State courts, would have 
secured to the defendant the proper adjudication of his justification under 
the laws of the United States, and avoided conflict with the State courts ; 
yet in actual experience it has proved necessary, in order to prevent the 
national government from being seriously hampered, even to temporary 
extinction, by possibly hostile State authorities imprisoning its officials, 
to remove such cases immediately and entirely from the control of the 
State courts. Whether this is done on the ground that the State courts 
can have originally no jurisdiction over such cases, as is declared in Re 
Waite, or on the ground that the United States courts have a paramount 
jurisdiction by which they can at any time displace the jurisdiction of 
the State courts, is perhaps hardly material, from a practical point of 
view. Such a proceeding must always look like a strong measure, yet 
will always be admitted to justify itself when perceived to be necessary 
for the existence of the national government. 





TAXATION OF WATER PowER. — In the case of Union Water Power Co. 
v. City of Auburn, 37 Atl. Rep. 331 (Maine), the Supreme Court of Maine 
has recently decided that water power, as such, is not appurtenant to the 
land on which it is created, and hence cannot be taxed there. The court 
holds that, as the water is not property, and hence not taxable in itself, 
the power created by damming it is a mere “ potentiality,” and is to be 
taxed only “indirectly, in the valuation of the mill with which it is used.” 
This case seems to be supported by the early Massachusetts case of 
Boston Mfg. Co. v. Newton, 22 Pick. 22, to which the court refers, and 
is in accord with what seems to be the trend of Massachusetts opin- 
ions upon this point. In spite of this authority, however, and of the 
reasoning of the court, the dissenting opinion of Emery, J. seems to be 
better law. 

The first argument of the court is that it is impossible to tax the water 
power where created, because there is nothing there to tax; it can be 
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got at only when it manifests itself, so to speak, by turning machinery, 
and thereby becoming the main element in determining the value of a 
mill. The second argument is one of expediency ; that to hold other- 
wise would throw into confusion the whole system of taxation. The 
simple answer to both these arguments is that they may be shown by a 
common sense view of the facts to rest on no sound basis. If the owner 
of a piece of rocky land beside a stream erects a dam whereby he cre- 
ates a head of water, it seems plain that the value of his land is enhanced 
by it. He could sell it-for more in the market; it is worth more to him 
if he wishes to use it for himself. Whether this be called the creation of 
a potentiality or not, the simple fact is that his land is worth more be- 
cause it has a good water power. ‘This being so, there is no reason why 
the land thus increased in value should not be taxed correspondingly. 
If a lot were increased in value by the discovery of petroleum wells, it 
would surely be no objection to the imposition of an increased tax to say 
that the petroleum was carried fifty miles away in pipes before being 
consumed. Nor would it be any more conclusive to argue that because 
the value of the plant using this cheaper fuel was thereby increased, that 
of the land whence the fuel came could not also be increased. It is just 
here that we find an answer to the second argument also. There is no 
reason why the building of the dam, at the same time that it increases the 
value of the land on which it is situated, should not likewise, by furnish- 
ing cheaper or more abundant motive power to a down-stream factory, 
raise the taxable value of the latter. This point seems to have escaped 
the attention of the court. It seems, however, to offer a satisfactory 
solution of the difficulty, and is one of the grounds on which a decision 
opposed to that of the Maine court was reached by the New Hampshire 
court in A/fg. Co. v. Gifford, 64 N. H. 337. 





WHAT CONSTITUTES CHAMPERTY. — The Supreme Court of the United 
States has recently given a decision in Peck v. Henrich, 173 Sup. Ct. Rep. 
927, upon the interesting point, not often raised, as to what constitutes 
champerty. In this case, the title to a piece of land’was conveyed to the 
plaintiff as trustee ; all costs of obtaining possession of it were to be 
borne by him ; and in the event of its being obtained the trustee was to 
receive 33} per cent of the proceeds “ after paying all expenses, costs, and 
expenditures ” out of his share. The decision of the court that this agree- 
ment is champertous seems plainly right. According to Blackstone, 4 
Commentaries, 124, and also the later cases, such as Ay. Co. v. Brady, 

7 N. W. Rep. 767 (Neb.), Zand Co. v. City of Superior, 67 N. W. Rep. 
38 (Wis.), there are three elements necessary to constitute the offence. 
First, and this is common to all forms of maintenance, the absence of 
any other interest in the case on the part of the champertor than that 
arising from his champertous contract; second, the assumption by the 
champertor of all expenses in conducting the case; third, a previous 
agreement for his remuneration from the proceeds of the suit. The 
present case combines these three elements. 

The general ground upon which the legal condemnation of champerty 
rested, and still rests, is that of public policy. It may be questioned, 
however, if the common law offence of champerty, as we know it to-day, 
whether regarded from an historical or from a practical point of view, 
deserves to be considered as a living part of the law. Historically, the 
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nature of the offence, the evil against which the law is directed, have in 
large part changed. If the language of the statute of 1 Ed. III.c. 14, and 
of Hawkins, 1 C. P. 462, sec. 38,is to be regarded, it seems that originally 
the taint of champerty was not due to any feeling that there was evil in 
the increase of lawsuits fer se. It was owing tothe fear that the purchas- 
ing and conducting of suits “ by a great man of the realm” would have 
a “manifest tendency to oppression.” ‘To-day oppression, or illegal in- 
fluencing of the courts, is out of the question, and the condemnation of 
champerty arises, as the tone of the case under discussion shows, frormf 
the feeling that it is undesirable for the courts to be annoyed by the 
multiplication of suits brought by persons with no interest of their own. 

Admitting, however, that champerty, in its changed modern significance, 
is still objectionable, of what practical efficacy is the law of champerty as 
it stands to-day? Owing to the need of combining the three elements 
above mentioned, the question of whether or not an agreement is to be 
held champertous seems one of terminology. On the authority of this 
present Case, a contract providing that an attorney is absolutely to receive 
33} per cent of the gain resulting from the suit is champertous, provided 
the other two elements be present. An agreement which reads that the 
attorney shall receive a fee contingent on and proportioned to the amount 
recovered is free from this taint. Ramsey v. Trent, 10 B. Mon. (Ky.) 
341; Mayor v. Gibson, « Patt. & H. 48. Such being the case, it would 
seem that, to an attorney bent upon carrying out an affair of this nature, 
the law in regard to champerty would prove no great obstacle. 





ACCORD AND SATISFACTION. — In the recent case of C/ayton v. Clark, 
21 So. Rep. (Miss.) 565, the Supreme Court of Mississippi has rejected 
the authority of the much quoted dictum in Piunel’s Case,5 Rep. 11 7a, to 
the effect that a lesser sum cannot be satisfaction for a larger debt already 
due. ‘The exact nature of the case under consideration is not made quite 
clear ; but it seems that the defendant paid a smaller sum for a larger 
debt then payable, and that the plaintiff accepted it in full satisfaction of 
the debt. Thisis the construction put uponit by the court ; and thus the 
question popularly supposed to be involved in Pinnel’s Case is directly 
raised. 

The last important case which purported to pass authoritatively on the 
present question was /oakes v. Beer, L. R. 9 App. Cas. 605 ; but between 
that case and this there is an important distinction. There a smaller sum 
of money was paid in consideration of a promise by the creditor not to 
sue on the debt, and that was held not to create a binding contract. The 
cases cited in ‘support of the decision were of the class in accord with 
the dictum in /iznel’s Case. ‘That dictum, it is suggested, involved a 
different question from that in Fvoakes v. Beer, where the smaller sum 
was not paid in satisfaction of the debt. It was a new act to which the 
doer was not previously bound, done in exchange for a new promise ; this 
was as true as if, while the debt existed, the smaller sum had been paid 
for a promise to convey a house, for instance. ‘The transaction was dis- 
tinct, and had no effect upon the debt itself. There would seem to be no 
reason why it should not have been held a valid contract, as in the parallel 
case of Reynolds v. Pinhowe, 1 Cro. Eliz. 429; and it is possible that it 
was held invalid only by reason of a false analogy. 
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It is evident then that the support given by Foakes v. Beer to the 
principle stated in Pinnel’s Case was merely by way of dictum; and 
little other modern authority is to be found. Yet the principle has been 
sanctioned by lawyers of such eminence as Yelverton, Lord Coke, and 
Lord Ellenborough ; it is supported by a few cases directly in point, and 
has been assumed in innumerable decisions. Richards & Baritlet’s 
Case, 1 Leon. 19; Fitch v. Sutton, 5 East, 230. The lack of direct au- 
thority upon the point is to be explained mainly by the fact that it 
was not disputed. The courts in this country have shown little disposi- 
tion to question the principle, and a conservative observer would declare 
that it had won its place in the common law. 

It cannot be denied, therefore, that the Mississippi court has ignored 
authority. If, however, this neglect can be condoned, it must be ad- 
mitted that a healthy conclusion has been reached. There is much force 
in Lord Blackburn’s view (see /uakes v. Beer, supra) as to the possible 
benefit to the creditor who accepts the smaller sum, especially if the 
debtor is in danger of insolvency. Moreover, an analogy may be drawn 
with the rule of the law of contracts, whereby one party who has waived 
performance by the other is estopped from complaining of the consequent 
breach. ‘There seems to be no reason for making a distinction when 
instead of a contract obligation there is a debt, and the creditor waives 
payment as to a part of it by accepting the sinaller sum in full satisfaction. 
He should not afterwards be heard to complain of the non-payment of the 
remainder. 





THE PLEDGEE OF NEGOTIABLE PAPER AS A BoNA FIDE PURCHASER. 
—In a recent Montana case, Yellowstone National Bank vy. Gagnon, 48 
Pac. Rep. 762, it was held, in accordance with the established rule, that 
where the maker -has a good equitable defence against the payee of a 
note, the indorsee before maturity, taking the instrument as collateral 
security for a debt of the indorser, is a dona fide purchaser only to the 
extent of the debt secured. Upon similar principles, a note given bya 
principal as indemnity to his surety is enforceable only to the extent of 
the surety’s payments. ‘The courts also hold that, where paper is pledged 
by the party accommodated, the accommodating maker or acceptor is 
responsible only for the amount of the pledgee’s claim against the pledgor. 
2 Ames’s Cases on Bills and Notes, 20. 

It is conceived that the pledgee, in such a case as Ye//owstone National 
Bank v. Gagnon, supra, being the legal holder of the instrument, would 
be entitled at common law to recover its whole face value. Yet, were 
this allowed, the pledgor would at once recover from the pledgee the 
amount in excess of the obligation secured, and the pledgor, in turn, 
would be compelled to pay over the money to the maker. It is to pre- 
vent this triple circuity of action that the law allows the maker a purely 
equitable defence to the action by the pledgee. The case would clearly 
be different, however, had the maker no defence against the pledgor. 
Under such circumstances the pledgee not only has the legal title to the 
paper, but cannot be met by the plea of circuity of action. He is per- 
mitted, therefore, to recover the full face value of the instrument, holding 
the amount in excess of his claim against the pledgor as the latter’s 
trustee. If this were not the law, the maker might suffer the injustice of 
being subjected to two actions in regard to the same matter, — one by the 








NOTES. 195 


pledgee for the amount of his claim against the pledgor, and the other by 
the pledgor for the balance. In any event the law results in no hardship 
to the pledgee, for he is fully protected to the extent of the pledgor’s 
obligation in his favor. : 





GREAT ENGLISH JUDGES — EXCHEQUER. — From 1834 to 1855 the 
ruling power in the Court of Exchequer, and indeed the dominant figure 
of the English bench, was Sir James Parke, afterwards Baron Wensley- 
dale. He was born at Highfield, near Liverpool, in 1782, and was 
educated at the grammar school of Macclesfield, and at Trinity College, 
Cambridge. After studying with a special pleader, he was called to the 
bar at the Inner Temple, where his career, though not brilliant, was 
creditably successful. In 1828 he was appointed to the King’s Bench, 
and knighted; in 1833 he was sworn of the Privy Council, and the 
next year was transferred to the Exchequer. Baron Parke ranks as one 
of the greatest of English judges; had he comprehended the princi- 
ples of equity as fully as he did the principles of the common law, he 
might fairly be called the greatest. His mental power, his ability to 
grasp difficult points, to disentangle complicated facts, and to state the 
law clearly, have seldom been surpassed. No judgments delivered during 
this period are of greater service to the student of law than his. He had, 
perhaps, too great respect for authority, and was rather too much disin- 
clined to go against a previous decision. He is reported to have said, 
“T think a solemn judgment should refer to every case on the subject.” 
His detractors, of whom perhaps the chief was the late Lord Coleridge, 
accuse him also of an absurd devotion to the forms rather than to the 
substance of law. The classical remark attributed to him is, “Think 
of the state of the record!” But though as a complete master of the 
subtleties of special pleading he stands as the great exponent of that 
perhaps too exacting system, it may be questioned whether his efficiency 
as a judge was in this wise materially impaired. Baron Parke resigned 
from the Exchequer in disgust with the Common Law Procedure Acts of 
1854 and 1855. The next year he was raised to the peerage ; to the end 
of his life he took part in the legal deliberations of the House of Lords. 
He died at his seat in Bedfordshire in 1868 at the age of eighty-five. 

Baron Parke was succeeded in the Exchequer by Sir George Bramwell, 
later Lord Bramwell. The herald and chief exponent of reform in the 
conduct of the law courts, and standing, in popular estimation at least, 
for diametrically opposed ideas, Baron Bramwell resembles his illustrious 
predecessor in that, like him, for years he was the great judge in the Court 
of Exchequer. He was born in London in 1808, and was educated at 
a private school in Enfield. After spending some time in his father’s 
London bank, he studied special pleading under Mr. Fitzroy Kelly, later 
Chief Baron. Finding this branch of the law neither congenial nor 
profitable, he resolved to be called to the bar, where, after a few years, 
he acquired a large practice. Never a brilliant nor an eloquent speaker, 
his success was due largely to his simple and convincing manner in talk- 
ing to juries. He was made Queen’s Couusel in 1851. He was appointed 
by Lord Cranworth one of the commissioners to inquire into the working 
of the common law courts, with which at this time there existed general dis- 
satisfaction. His investigations in this behalf and subsequent recommen- 
dations, together with those of Mr. Willes, were largely responsible for the 
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substance of the Common Law Procedure Acts of 1854 and 1855. ‘The 
distinguishing feature of Baron Bramwell’s judicial character was sound 
common sense. This and the added advantage of a business training 
made his decisions in the field of mercantile law second to those of no 
other English judge. He was singularly successful at Vis? Prius, seeming 
always to be on terms of perfect mutual understanding with the jury. 
Especially admirable was his conduct of criminal cases. Few guilty men 
tried before him escaped ; but it has been said that “to any man in dan- 
ger of suffering from unfairness, to have Sir George Bramwell on the 
judgment seat was better than to have enlisted the services of the best 
advocate at the bar.” In 1876 he was made a Lord Justice of Appeal, and 
on his retirement was raised to the peerage. He took an active part in 
the proceedings of the upper house, combating vigorously all kinds of 
‘paternal legislation.” He died at his home in Edenbridge, Kent, in 
1892. Baron Bramwell was great because of his force of character, and 
Mr. Dicey, who compares him to Dr. Johnson, has well written, “ He 
was manly in the best sense of the word, simple and natural.” 





RECENT CASES, 


ADMIRALTY — GENERAL AVERAGE. — Owing to a severe storm, a tug towing 
barges cut them adrift for the purpose of saving itself, so that they were lost. He/d, 
that the tug was not bound up with the barges into a single maritime adventure so as 
to be subject to the law of general average. Zhe /. P. Donaldson, 17 Sup. Ct. Rep. 
Q5I, reversing 21 Fed. Rep. 671. 

The case presents a novel and interesting application of the law of general average. 
The Supreme Court agrees with the lower court in that the sacrifice must be made for 
the benefit of the common adventure. 2 Arnould on Ins., 5th ed., 813. But it holds 
that the adventure is not common. ‘The reasoning is that, as the tug is not a common 
carrier (Zhe Burlington, 137 U.S. 386), there is no such bailment of the barges as to 
authorize the captain of the tug to cut them loose. This common law distinction in 
admiralty law is at least suspicious. The court relies on the case of Ralli v. Troop, 
157 U.S. 386, for a criticism of which case see article on General Average, by Judge 
Lowell, 9 HARVARD LAW REVIEW, 185. 


AGENCY — FELLOW SERVANTS— SAFE APPLIANCES.— One of defendant’s em- 
ployees, in charge of a barrel used for heating water by means of steam, negligently 
left a plug in the escape pipe, where it had been put a month before, when the appa- 
ratus was being used for cold water. When the steam was turned on, the barrel 
exploded, injuring plaintiff, another employee. /Ve/d, that defendant was not liable. 
Crowell v. Thomas, 46 N. Y. Supp. 137. 

It is doubtful whether this act of negligence should be regarded as a failure by the 
employee to keep the apparatus in a safe condition, or merely as a careless perform- 
ance of one of his regular duties. Unfortunately, the court do not discuss this ques- 
tion. The former seems the more reasonable view of the facts, in which case the 
decision is wrong. The master is obliged to use ordinary care to keep machinery in a 
safe condition, and is not relieved from that obligation by delegating the management 
of the machine to a servant. See Corcoran v. Holbrook, 59 N. Y. 517; Moynihan v. 
fills Co., 146 Mass. 586. 


AGENCY — RATIFICATION. —— //e/d, that a forged instrument cannot be ratified. 
Henry Christian Building & Loan Association v. Walton, 37 Atl. Rep. 261 (Pa.). 

This is in accord with the weight of authority. Brook v. Hook, L. R. 6 Ex. 89; 
Workman v. Wright, 33 Ohio St. 405; Shisler v. Vandike, 92 Pa. St. 447; contra, 
Greenfield Bank v. Crafts, 4 Allen, 447. The great objection to the Massachusetts 
view, expressed in the last mentioned case, is that the forger does not purport to act 
for anybody. He professes to be the person whose name he signs. It is difficult to 
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see how this personation can be turned into an agency by any means. Of course, the 
person whose name is signed may so act as to be estopped to deny that he signed it 
himself; but that is entirely distinct from a ratification. 


BILLs AND NoTEs — BonA FIDE PURCHASER — PLEDGE. — Hé/d, that where the 
maker has a good equitable defence against the payee of a note, the indorsee before 
maturity, taking the instrument as collateral security for a debt of the indorser, is a 
bona fide purchaser only to the extent of the debt secured. Yellowstone National Bank 
v. Hagnon, 48 Pac. Rep. 762 (Montana). See NoreEs. 


CONSTITUTIONAL LAW — DISTRIBUTION OF POWER OF GOVERNMENT — JUDICIAL 
Powers. — The Constitution of Connecticut provides that the power of government 
shall be divided into three distinct departments. An act of the Legislature provided 
that before any railway company should construct its roads in the streets of a city, the 
city authorities, or the Superior Court, or a judge thereof, on appeal, should approve 
the plan of construction. e/d, that ‘the power which the Superior Court, or a judge 
thereof, was required to exercise was legislative, and not judicial, and therefore could 
not be exercised by them. Afpeal of Norwalk St. Ry. Co., 37 Atl. Rep. 1080 (Conn.). 

How far the judiciary may exercise functions which in themselves are not purely 


judicial is a question much discussed. The principal case is an interesting one in this 
connection. 


CONSTITUTIONAL LAW — FEDERAL JURISDICTION. — An officer of the United 
States is not liable to a criminal prosecution in the courts of a State for acts done by 
him in the course of his duties under the laws of the United States; and a writ of 
habeas corpus will be issued by a Federal court to release him from the custody of the 
State authorities. / re Waite, 81 Fed. Rep. 359. See Nores. 


CONTRACTS — ACCORD AND SATISFACTION. — A smaller sum paid and accepted 
in satisfaction of a debt already matured operates to discharge the debt. Clayton v. 
Clark, 21 So. Rep. 565. See Nores. 


CONTRACTS — ATTORNEY AND CLIENT — CHAMPERTY. — /e/d, that an agreement 
whereby an attorney was to pay all the costs of conducting a suit, and was to receive 
33% per cent of the proceeds as his fee, is champertous and void. ‘Peck v. Henr ich, 173 
Sup. Ct. Rep. 927. See Nores. 


CORPORATIONS — EssENTIAL ATTRIBUTES. — A Pennsylvania statute provides that 
“partnership association” may be formed with shares transferable on certain condi- 
tions, and limited liability for debts; that the business shall be conducted by a board 
of managers; and that such association shall buy and sell land, and sue and be sued, 
in the association name. //e/d, that an association formed under this statute is not a 
corporation. Ldwards v. Warren Linoline & Gasoline Works, Limited, 47 N. E. Rep. 
502 ( Mass.). 

The court inclined toward a different decision, but considered the question settled 
in Massachusetts. The authorities generally are irreconcilable as to the essential attri- 
butes of a corporation. The best guide to the essence of a corporation is the reason 
for the existence of such an institution. The obvious reason why individuals combine 
and apply to the legislature for corporate rights is that they wish to act as a body 
in certain business matters. It is the legislative authority to act collectively which 
is the essential attribute of a corporation; it is the only one common to all. Attri- 
butes such as limited liability and continuous succession seem to be merely incidental 
reasons for the existence of some corporations. Corporations can exist without them, 
hence they are not essential. If legislative authority to act collectively is the essential 
attribute of a corporation, and if, as is universally admitted, the name “ corporation” 
is immaterial, then every body of men having this legislative authority is a corporation. 
See opinion of Hand, Senator, in Gifford v. Livingston, 2 Denio, 395-398. 


CRIMINAL LAW — INSANITY AS A DEFENCE. — He/d, that where insanity is set up 
as a defence to an indictment for murder, unless it appears that the prisoner was not 
conscious, at the time of the killing, that the act which he was doing was morally 
wrong, he is responsible, even if it be shown that he was impelled to its commission 
by an irresistible impulse. Genz v. State, 37 Atl. Rep. 69 CN. J.). 

The court here accepts fully the rule of Mc Naghten’s Case, to Cl. & F. 200, as ap- 
plied in State v. Spencer, 21 N. J. Law, 196, and followed in New Jersey, as the court 
says, for fifty years. This test of criminal responsibility on the part of insane persons 
was, at its inception, in accordance with the teachings of medical science, but has long 
been outgrown. It is now wholly untenable, and should be given up in spite of the 
rule of stare decisis. The best discussion of the subject is by Judge Somerville, in 
Parsons v. State, 81 Ala. 577. His argument against retaining the old test would seem 
to be conclusive, though the authorities in this country are still about equally divided. 
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DAMAGES — LIABILITY FOR GRATUITOUS MEDICAL, SERVICES. — In an action for 
personal injuries caused by defendant’s negligence, Ae/d, that the plaintiff can recover 
for the value of the services of the doctors and nurses, and it is immaterjal whether 
plaintiff will ever have to pay for such services. Denver & Rio Grande R. R. Co. v. 
Lorentzen, 79 Fed. Rep. 291. 

If the true rule as to such damages is that plaintiff shall recover only for the ex- 
pense to which he is actually put, this decision is wrong. This was the view taken by 
the court in Peppercorn v. Black River Falls, 61 N. W. Rep. 79 (Wis.). But this is 
open to the objection that under such a rule the friends of the plaintiff would be 
treated as giving their services, not to the plaintiff, but to the wrongdoer. The proper 
view, and the one sustained by the weight of authority, would seem to be that these 
services have been necessitated by defendant’s wrong, and the defendant should pay 
for them. The plaintiff is the proper person to be paid for them, since they were 
rendered for him. That they cost him nothing is immaterial. He recovers, not for 
their cost, but for their value. Brosnan v. Sweetser, 127 Ind. 1. 


DAMAGES — MEASURE OF DAMAGES IN ExECUTORY CONTRACT OF SALE.— A 
agreed to sell certain boilers to B, a corporation, of which C was the agent and largest 
stockholder. The goods were afterwards damaged. A refused to deliver except at 
the original price, and resold to a third person. C bought them on his own account. 
The cost of repairing was slight. In an action by B for breach of contract, Ae/d that, 
B having an opportunity through its agent to purchase the boilers and repair them, it 
could recover only the cost of repairs, under the doctrine that plaintiff must use rea- 
sonable care to avoid the consequences of defendant’s wrong. Cunningham Iron Co. v. 
Warren Mfg. Co., 80 Fed. Rep. 878. 

The rule relied on seems to have no application. The court allow recovery for the 
cost of repairs irrespective of the price paid for the boilers, but it is difficult to see 
why B should be under any duty to buy the boilers and repair them. C’s transaction 
has no connection with the original contract, and, even if it were for B’s benefit, any 
profit made out of it should belong to B, and not to the wrongdoer. Wolf v. Stude- 
baker, 65 Pa. 459. The true measure of damages for breach of contract is the value of 
the contract which, in a case like the present, is the difference between the contract 
price and the value of the goods at the time and place fixed for delivery. Where 
there is a market price, that is usually taken as the best evidence of value, but it is not 
conclusive. 2 Sedg. on Dam., 8th ed., § 734 e¢ seg. 


EVIDENCE — COMPETENCY — GRAND JurRorS.— Hé/d, that a grand juror may be 
required in a court of justice to disclose testimony given before the grand jury, though 
the testimony so disclosed is to be used for purposes other than the impeachment, or 
trial for perjury, of a witness. Hinshaw v. State, 47 N. E. Rep. 157 (Ind.). 

This case departs from the common law rule which protected the proceedings of the 
grand jury, except for the purposes referred to above. State v. Fassett, 16 Conn. 457. 
The reasons for keeping secret the grand jury’s proceedings are, first, to insure free 
disclosures to and discussion by the grand jury; secondly, to prevent perjury and 
subornation of perjury by keeping the evidence secret ; thirdly, to prevent the escape 
of the accused by keeping the indictment secret. Commonwealth v. Mead, 12 Gray, 167. 
In the later cases, the general opinion seems to be that these reasons are outweighed 
when in the opinion of a court justice demands the disclosure of the proceedings. It 
is a matter which depends largely on precedent, but the tendency is toward the broader 
rule, with the limitation that it may not be shown how the individual jurors voted, or 
what they said in their deliberations. WU. S. v. Farrington, 5 Fed. Rep. 343. It seems 
obvious that many reasons for permanent secrecy as to proceedings of a petit jury do 
not apply in the case of the grand jury. 


EVIDENCE — PROOF OF OTHER CRIMES THAN THAT CHARGED. — On trial of de- 
fendant for arson of a building in New York, Ae/d that evidence tending to prove the 
defendant guilty of arson of a building in New Jersey was admissible to corroborate 
one of the government’s witnesses. Jeofle v. Zucker, 46 N.Y. Supp.766. See Nores. 


EVIDENCE — QUESTION — COMPETENCY. — /é/d, that a witness may be asked, on 

cross-examination, if he has not been indicted for crime. Clark v. State, 40 S. W. Rep. 
92 (Tex.). 

ti ‘this reales has given rise to a considerable difference of opinion. While it is 
largely a discretionary matter, the better view seems to be that such questions are ad- 
missible. Clemens v. Conrad, 19 Mich. 174. It is only by investigation of this sort 
that the jury can learn what manner of man is testifying. It can hardly be supposed 
that a witness will testify to an indlctment against himself which never existed, and if 
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he was wrongly indicted he is allowed to explain the circumstances. While it is true 
that an indictment is matter of record, the rule that such matter should be proved by 
the record cannot properly be applied to admissions made by a witness under cross- 
examination on collateral matters. Thompson on Trials, § 467. 


EVIDENCE —RAPE — PARTICULARS OF COMPLAINT. — //e/d, that, in a prosecution 
for assault with intent to commit rape, evidence of the particulars of the complaint 
made by the prosecutrix to her husband some hours after the alleged commission of 
the offence are inadmissible. Harmon v. Territory, 49 Pac. Rep. 55 (Okl.). 

In all cases of prosecution for rape, it is important to show that the prosecutrix 
subsequently made complaint; otherwise the suspicion arises that there was consent. 
Accordingly, many courts have followed the principal case, in holding that the fact of 
complaint might be shown, but not the particulars thereof. The reason for this dis- 
tinction has never been clear. In Reg. v. Walker, 2 Moo. & R. 212, Baron Parke, while 
following the prevailing usage, said that he had never been able to undersiand the rea- 
sons for it, and that “the sense of the matter certainly was that the jury should, in the 
first instance, know the nature of the complaint made by the prosecutrix, and all that 
she then said.” This more rational view has been adopted in a recent English case, 
Reg. v. Sillyman, 74 L. T. Rep. 730, and by some American courts. Johnson v. The 
State, 17 Ohio, 595; State v. Kinney, 44 Conn. 153. 


MorrGaGEes — MERGER. — Hé/d, that, where a lease for years and an equity of re- 
demption come into the same hands, the legal estate may merge in the equitable, if 
the parties apparently so intended. Hudson, etc. Co. v. Glencoe, etc. Co., 41 S. W. Rep. 
450 (Mo.). 

This is a direct departure from the generally accepted rule that a legal estate can- 
not merge in an equitable, Z#/e v. Ott, 3 Cranch C. C. 416, and can be justified on no 
principle. It may be explained as part of the policy in many States of making a 
“fusion” of law and equity in mortgage cases, and treating the mortgagor’s rights for 
some purposes as legal. This “fusion” usually results, as in the principal case, in a 
disregard of both legal and equitable principles. 


PERSONS — INFANCY — EsTopPEL.—In an action to foreclose a mortgage, held 
that the defendant was not estopped from denying his infancy, because he had falsely 
represented himself to be of age and thereby induced the plaintiff to make the con- 
tract. Mew York Building Loan Banking Co. v. Fisher, 45 N. Y. Supp. 795- 

The case is undoubtedly supported by the weight of authority. Bigelow on Estop- 
pel, 5th ed., 605; Merriam v. Cunningham, 11 Cush. 40; Alvey v. Reed, 114 Ind. 148; 
Burley v. Russell, to N. H. 184, accord. <A‘lgore v. Jordan, 17 Tex. 341, contra. In 
general, an estoppel would be raised wherever an action of deceit would lie; but even 
In jurisdictions where such an action against the infant is allowed, (Fritts v. Hall, 9 
N. H. 441,) the courts have not gone so far as to allow the contract to be enforced. 
Their refusal is grounded upon public policy. ‘The result is that because of the fraud 
the party should have a right to rescind the contract, and should then be left to an 
action of tort. 1 Story on Contracts, 5th ed., § 111. 


PERSONS — MORTGAGE BY INFANT — DISAFFIRMANCE.—A minor used the pro- 
ceeds of a loan, secured by his trust deed upon certain real estate, in paying off prior 
encumbrances and in making substantial improvements on the property. At majority 
the minor, still holding the property, disaffirmed the trust deed. /Ve/d, that the lender 
could enforce the security to the extent of the encumbrances satisfied out of the loan, 
with interest, and also the remainder of the loan used in the improvements, in case 
there was any balance after the infant was paid the value of her equity in the property 
without the improvements. JMacGreal v. Taylor, 17 Sup. Ct. Rep. 961. 

For the decision in the court below, see Usermehle v. McGreal, 1 Tucker’s App. 
Cases, 359. ‘The principal case is important as showing a distinct step toward the 
adoption of the principle of equity of following money or property into its proceeds. 
The cases heretofore have inclined to the doctrine that, upon disaffirmance, only the 
specific ves received by the infant, if still in his possession, can be retaken by the other 
party. Luglebert v. Troxell, 40 Neb. 195; Hawes v. Burlington, etc. Ry. Co., 64 lowa, 319. 
The principle of subrogation is also applied in giving the lender the rights of the prior 
encumbrancers. The court here asserts that an infant, exercising the right of disaffirm- 
ance, is justly protected if placed in a position equivalent to the one occupied at the 
time of making the transaction disaffirmed, but he shall not be allowed to profit. ‘To 
attain this, substance, and not form, is to be looked at. The decision goes far toward 
ameliorating the hardships often imposed on adults by a strict adherence to the old 
Jaw in regard to infants. 
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PROPERTY — DEED BY AN ATTORNEY.— Hé/d, that a deed from one who has 
power of attorney passes title, although he does not refer to such power and has no 
estate in the land so conveyed. //7// v. Conrad, 41 S. W. Rep. 541 (Tex.). 

The case illustrates the rule that the law, regarding the intent of the parties, will not 
suppose their acts to be in vain, but will carry out the purpose, even if not in the way 
intended by the parties. The substance and not the form of the instrument is regarded. 
Powers executed by deed need not refer to the instrument creating the power, if the 
act to be done can be done only by virtue of the power. Powell on Powers, I11, 114; 
Allison v. Kurtz, 2 Watts, 185; Hough v. Hill, 47 Tex. 148, accord. 


PROPERTY — FIXTURES — RIGHTS OF LESSOR AND OF LESSEE’S MORTGAGEE. — 
A, the lessee of a mine, executed a mortgage to B of certain mining fixtures. C, the 
lessor, having recovered possession of the land by summary proceedings for non-pay- 
ment of rent, it was /e/d that this termination of the lease deprived B of his right to 
foreclose the mortgage. Massachusetts Nat. Bank v. Shinn, 46 N. Y. Supp. 146. 

The majority of the court say that the lessee could mortgage merely his own right 
of removal, which right ended with the destruction of the term. Upon similar grounds 
it has been held that where a lessee for years makes a grant of a growing crop, and sub- 
sequently surrenders his term, the grantee cannot claim aright to the emblements. 
Debow v. Titus, 10 N. J. Law, 128. But the better opinion would seem to be that the 
lessee cannot thus defeat his own grant either by a voluntary surrender or failure to 
pay rent. Amos & Ferrard on Fixtures, 3d ed., 140. So, where a lessee mortgaged his 
trade fixtures, and subsequently surrendered his term, it was held that the mortgagee 
retained for a reasonable time after the close of the lease the right to enter and sever 
the fixtures. London, etc. Co. v. Drake, 6 C. B. N.S. 796. The principal case may, 
perhaps, be supported on the ground that an unreasonable length of time had elapsed 
between the forfeiture and the mortgagee’s attempt to remove the fixtures, and that 
he was barred by laches, 


PROPERTY — PERCOLATING WATER. — A was the owner of land through which ran 
a brook flowing at all seasons in a defined channel. B, for the purpose of procuring a 
water supply, cut off the percolating waters which fed the brook, before they reached 
it, and caused the stream to dry up. //e/d, A was entitled to recover for the damage 
he had sustained. Smith v. City of Brooklyn, 46 N. Y. Supp. 141. 

This decision seems opposed to the doctrine of Chasemore v. Richards, 7 H. L. Cas. 
349, which has been generally followed in this.country. See Cooley on Torts, p. 580. 
The court professed to follow Grand Function Canal Co. v. Shugar, L. R. 6 Ch. App. 
483, holding the decision in that case inconsistent with Chasemore v. Richards. These 
cases seem clearly distinguishable, however. Chasemore v. Richards stands for the 
proposition that a landowner may use all the water percolating through his land, be- 
fore it has reached a well defined channel, while Grand Function Canal Co.v. Shugar 
decides that a landowner cannot use the water percolating beneath the surface if in 
so doing he also draws off water which has reached a definite channel. 


PROPERTY — TAXATION OF WATER POWER. — /e/d, that water power created by 
the erection of a dam is not appurtenant to the land on which the dam is erected, and 
cannot be taxed there; but is to be taxed indirectly in the valuation of the mill with 
which it is used. Union Water Power Co.v. City of Auburn, 37 Atl. Rep. 331 (Me.). 
See NOTEs. 

SURETYSHIP — SUBROGATION OF SURETY TO RIGHTS OF CREDITOR. — The surety 
on a note providing for an additional payment of ten per cent of the amount in case of 
suit, as attorney’s fees, paid the holder the face of the bill without suit. In an action 
by the surety against the maker, /e/d, that equity will keep the note alive, and that the 
surety is subrogated to the rights of the creditor before payment. Being obliged to 
bring suit to collect, he is entitled to the ten per cent attorney’s fees, Beville v. Boyd, 
41 S. W. Rep. 670 (Tex.). 

Until changed by 19 & 20 Vict. c. 97,8. 5, the English rule was that payment by the 
surety extinguished the obligation, and the surety could recover only on the collateral 
contract of indemnity. This rule survives in a few States in this country. Mew Bed- 
ford Savings Inst. v. Hathaway, 134 Mass. 69. But the authorities generally favor 
the view that the obligation still exists in equity for the benefit of the surety. Under 
this rule the surety could recover whatever the note called for, unless met by some 
equitable defence, such as that he had taken the note up at a discount. Equity would 
allow recovery only for the amount actually paid, otherwise the surety would be profit- 
ing at the expense of his principal. But, as pointed out in this case, that is very differ- 
ent from recovering attorney’s fees, for in the latter case the surety is only making 
himself whole. 
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Torts — ACTION FOR MUTILATION OF DEAD Bopy. — fe/d, that the father of a 
child has such a right to its dead body that he may maintain an action against one who, 
without his consent, performed an autopsy on the dead body. Burney v. Children’s 
fTospital, 47 N. E. Rep. 401 (Mass.). 

This action, though uncommon, is now well established. Fora discussion as to the 
nature of the right infringed, and for authorities, see 10 HARVARD LAW REVIEW, 51. 


TorTs — CONVERSION BY PLEDGEE. — A broker who was pledgee of certain secu- 
rities repledged them without the owner’s authority, and for a greater amount than the 
original pledge debt. e/d, the broker was guilty of conversion. Douglas v. Carpen- 
ter, 45 N. Y. Supp. 219. 

The report does not state whether the pledgor tendered to the broker the money 
due; and yet, according to the English authorities, if this tender was not made, 
the decision is erroneous. falliday v. Holgate, L. R. 3 Ex. 299. Strangely enough, 
none of these English cases, or of the American cases which lean in the same direction, 
were mentioned. The ratio decidendi of Halliday v. Holgate is, indeed, touched upon 
in the statement that the original pledgor “had the ownership of the securities, but 
not the right of possession.” The court, however, does not follow out this line of 
thought, and fails to observe that, without the acquisition of this right by means of a 
tender, the pledgor could not succeed. This is the more remarkable because Haddi- 
day v. Holgate was apparently approved in an earlier New York decision, Zez/s v. 
Mott, 36 N. Y. 395. Under such circumstances, the principal case cannot be deemed 
satisfactory authority for any proposition. 


Torts — DECEIT — NEGLIGENCE AS A SUBSTITUTE FOR SCIENTER. — Defendant, 
a bank president, having abundant opportunities to know the financial condition of the 
bank, made statements untrue in fact as to the value of its stock, in order to induce 
plaintiff to buy some of the stock from a third party, and plaintiff did so buy and was 
damaged in consequence. //e/d, that defendant was liable, even though he believed 
his statements to be true, if he had no reasonable grounds for his belief. Zzmd/e v. 
Reid, 41 S. W. Rep. 319 (Ark.). 

The first instruction given by the lower court and sustained by the upper court fol- 
lows a ruling common in American jurisdictions in allowing unreasonableness of belief 
to take the place of want of belief in an action for false representations. This is directly 
contrary to the law in England as settled by Derry v. Peek, 14 App. Cas. 337, and it is 
submitted that it is really confounding negligence and deceit. It seems foreign to the 
nature of the action for deceit to make it supply a remedy for damage due to negligence. 


ToRTS — INTERFERENCE WITH BusINEss. — He/d, that an action can be maintained 
for inducing a third person to break a contract with plaintiff, where the relation of 
master and servant was not created by such contract. Glencoe Sand & Gravel Co. v. 
Hudson Bros. Commission Co., 40 S. W. Rep. 93 (Mo.). 

Plaintiff's business suffered, because defendant, who sold the same kind of goods as 
plaintiff, threatened to discharge its employees if they traded with plaintiff. //Ze/d for 
defendant, as the threats were not wanton but in the course of competition. odbison v. 
Texas Pine Land Association, 40 S. W. Rep. 843 (Tex.). 

Plaintiff, as treasurer of a labor organization, refused to act in a manner not required 
by the constitution and by-laws. As a result of a resolution of the members of the 
organization, plaintiff's fellow workmen refused to work with him, causing his dis- 
charge. e/d, that he was entitled to recover from the organization the damages 
thereby sustained. Covzwell v. Stalker, 45 N. Y. Supp. 1048. 

These cases will be interesting to those who are investigating the so called “ mali- 
cious” torts. In the Missouri case the petition demurred to contained no allegation 
of malice, but the court did not notice the point, and placed themselves squarely 
against the doctrine allowing recovery for malicious interference with contracts. 


ToRTS— NERVOUS SHOCK AND ILLNESS CAUSED BY WILFUL MISSTATEMENT. — 
Defendant told plaintiff that her husband was seriously injured, and wished her to 
send a conveyance for him. In consequence, the plaintiff suffered a violent nervous 
shock which produced illness. She also expended money in reliance upon the state- 
ment. Verdict for plaintiff, assessing damages separately for the illness and for the 
money expended. /e/d, plaintiff could recover both items. W#lkinson v. Downton, 
[1897] 2 Q. B. 57. 

The plaintiff was clearly entitled to recover for money expended; Pasley v. Freeman, 
3 T. R.51. Whether the other item was too remote presents a more difficult question. 
Wright, J. treated the case as one of the first impression. He thought the doctrine of 
Victorian Ry. Commissioners v. Coultas, 13 App. Cas. 222, was not in point, because in 
that case there was no element of wilful wrong; nor A//sop v. Allsop, 5 H. & N. 534, 
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which was decided largely on the particular form of action. He held, however, that 
there could be recovery for the illness, on the ground that the defendant had wilfully 
done an act calculated to cause physical pain to the plaintiff, and pain had, in fact, re- 
sulted from his act. In so doing he had infringed her legal right to personal safety. 


ToRTS — PROXIMATE CAUSE — BODILY DAMAGE CAUSED BY MENTAL SHOCK. — 
Held, in an action to recover damages for an injury sustained through the negligence 
of the defendant, there can be no recovery for a bodily injury resulting from mere 
fright without impact. Spade v. Lynn & Boston R. R. Co., 47 N. E. Rep. 88 (Mass.). 

It is interesting to note the trend of judicial opinion upon this question. The Su- 
preme Court of Massachusetts follows the decisions in Victorian Ry. Commissioners 
v. Coultas, 13 App. Cas. 222, and in AWttchell v. Rochester Ry. Co.,151 N. Y. 107. (See 
10 HARVARD LAW REVIEW, 387). While admitting that bodily injury may flow proxi- 
mately from negligence, causing mental shock, the court justifies its conclusion on the 
rather unsatisfactory ground that in practice it is impossible to administer any other 
rule than that there can be no recovery for physical damage caused by mental disturb- 
ance, where there is no injury to the person from without. 


Trusts — CONSTRUCTIVE TRUST — STATUTE OF FRAUDS. — eld, that a voluntary 
conveyance by a husband to his wife, without consideration, but with a parol agree- 
ment that the grantee shall hold the land in trust for the grantor, does not create a 
trust which can be enforced. Fitegerald v. Fitegerald, 47 N. E. Rep. 431 (Mass.) 

The basis of the decision is, that, if the land is reconveyed to the grantor, the terms 
of a parol trust are carried out contrary to the Statute of Frauds, and hence such a 
parol agreement cannot be shown in evidence. The same principle is laid down in the 
recent case of A/versv. AM/yers, 47 N. E. Rep. 309 (Ill.). In that case, however, the 
trustee waived the statute, admitted the terms of the trust in an answer to a bill in 
equity, and declared himself willing to convey to whomsoever the court should decide 
to be entitled. The court therefore decided that no one else could set up the statute 
against carrying out the terms of the trust, but that without such a declaration by the 
grantee there was no trust capable of proof. It is erroneous to assert that there is no 
trust which can be proved without violating the Statute of Frauds. The statute ex- 
pressly excepts trusts arising by implication of law. The express trust of the parties 
cannot of course be enforced. If, however, the grantee refuses to carry out the express 
trust, equity should impose on him a constructive trust to reconvey to the grantor to 
avoid the fraud of the grantee’s retaining possession of what in justice he is not entitled 
to. The same result is reached practically as if the express trust were enforced. This 
is a mere coincidence, however. It is an implied trust which is enforced, and the parol 
agreement is admissible to prove it and not the express trust. The English courts 
have correctly noted the distinction ; Davis v. Whitehead, [1894] 2 Ch. 133. The con- 
flict in the American courts, Ryan v. OConnor, 41 Ohio St. 368, and Peacock v. Nelson, 
50 Mo. 256, makes it important to note the distinction. 


TRuSsTS — SPECIAL DEPOSIT — INSOLVENT BANK. — X deposited on June 20 to 
the account of bank C a specific sum in bank B, the correspondent of C,and directed C 
to pay the amount by telegram to D. B placed the money to the account of C, but did 
not send it directly to C. C failed on June 22, without making the payment directed. 
Held, C was a trustee of X, and the money could be recovered as a special deposit. 
Montagu v. Pacific Bank, 81 Fed. Rep. 602. 

The decision is sound, but the reasoning is erroneous, arising from a misconception 
of the trust ves. The specific deposit lost its identity as a ves by being mixed with the 
funds of the bank of deposit. But as soon as C was credited with the amount by the 
bank of deposit, the former had a claim as a creditor —a common law claim — against 
the latter. This claim was not extinguished by any actual payment, because, as the 
report expressly states, no funds were transmitted from B to C. Nor does it appear 
from the facts that it was extinguished by any settlement on the books of the bank. 
The brief interval between the date of deposit and the failure, and the general custom 
of banking, would be quite conclusive that there was no such settlement. This unsatis- 
fied claim would be held in trust for the depositor, who did not affect it by any subse- 
quent withdrawals against it. The form of a trust ~es may change and the trust 
relation remain, or a new trust ves may come into existence during a course of events. 
A failure to distinguish its form and changes has caused great confusion in the cases. 
A similar correct result, but similar confusion of reasoning, characterizes the case of 
Farley v. Turner, 26 Law J. Ch. 710, cited in the principal case as directly in point. 
The foregoing reasoning avoids resort to the authority of cases where the assets of a 
bank are swollen by the intermixture of trust funds, many of which are cited in the 
principal case. 
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A TREATISE ON THE CRIMINAL Law. By Emlin McClain. Chicago: 
Callaghan & Co. 1897. 2 vols. pp. xlix, 1413. 

Compactness and order characterize Professor McClain’s new work on 
Criminal Law. It is a condensed statement of the law of statutory and 
common law crimes, as the author conceives it to exist at present in the 
United States. The statement is judicious and clear ; but little attempt 
at analysis is made, so that to a student it must remain a means rather 
than an inspiration. This lack of analysis, together with a general ten- 
dency to look upon the law as a present fact, rather than a historical 
growth, constitutes the chief shortcoming of the work. 

To support these criticisms, the discussion of the anomalous doctrine 
of continuing trespass in the law of larceny may be cited, § 553 ; author- 
ities are collected, but no definite conclusion is reached. Again, in regard 
to the test of insanity, § 165, while the satisfactory rule of Parsons v. State, 
81 Ala. 577, is supported, it is not even hinted that this rule represents 
a revolt from the very different rule of A/’aghten’s Case, 10 Cl. & Fin. 
200. Moreover, the treatment of the intricacies of larceny in general, 
and of larceny by breaking bulk in particular, § 555, would be more ade- 
quate if it dealt with the historical growth of the subject; for the princi- 
ple of a subject cannot be grasped until one has discriminated between 
what is logical and what is illogical in its development. 

In spite of these defects, the work is an admirable general statement 
of law, with a convenient and complete collection of current authority. 
It has in its table of contents a good “ Analysis” of the subject matter 
of the chapters, and it has a full index. J. G. P. 





THE Law or Sates, By Francis M. Burdick, Professor of Law in Co- 
lumbia University. Boston: Little, Brown, & Co. 1897. pp. 1, 278. 

CASES ON THE Law oF SALES. By Francis M. Burdick. Boston: Little, 
Brown, & Co. 1897. pp. ix, 664. 

From the point of view of those who believe in the case system of 
teaching law, every text-book intended mainly for the use of students 
ought to be accompanied by a collection of cases on the subject treated. 
In fact, the case-book ought to come before the text-book. Many of the 
treatises in Messrs. Little, Brown, & Co.’s Students’ Series are now ac- 
companied by books of cases. These two volumes on the Law of Sales 
are the latest issues. ‘The text-book seems very small for the size of the 
subject ; but appears to cover the ground well, its bulk being kept down 
by the careful selection of references and the omission of a few topics not 
strictly belonging to the law of sales. The arrangement of the work is 
particularly good ; and there is a valuable treatment of the Factor’s Acts. 
The case-book also is considerably condensed, containing two hundred 
and sixty-two cases in one moderate volume. This result could only be 
reached by leaving out great parts of most of the cases. Much is to be 
said, of course, for printing cases nearly in full, but it would seem that, 
on the whole, the tendency of recent compilers of case-books for stu- 
dents’ use to cut out freely is a wise one. If the cutting is done skilfully, 
much time is saved, with little loss of profit. R. G. 
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THE NEGOTIABLE INSTRUMENTS Law. By John J. Crawford, of the New 
York Bar. New York: Baker, Voorhis, & Co. 1897. pp. xx, 144. 

THE CODIFIED NEGOTIABLE INSTRUMENTS Law. Edited by James W. 
Eaton, of the Albany Bar, and H. Noyes Greene, of the Troy Bar. 
Albany, N. Y.: Matthew Bender. 1897. pp. 165. 

The full text of the Negotiable Instruments Law, as recently enacted 
by the legislatures of New York, Connecticut, Colorado, and Florida, 
from the draft prepared by Mr. Crawford for the commissioners on uni- 
formity of laws, is contained in each of these volumes. There are also 
in each volume full annotations, and a helpful index, The edition of 
Messrs. Eaton and Greene has, in addition, an appendix containing the 
New York Interest Laws. Mr. Crawford’s book possesses special inter- 
est, from the fact that many of the annotations are his original notes to 
the draft of the act which he submitted to the conference of commis- 
ioners. Either volume will be found serviceable, not only by lawyers 
practising in States which have enacted this statute, but also by the pro- 
fession generally. H. D. H. 





CASES ON THE DoMESTIC RELATIONS AND THE LAw OF PERSONS. By 
Edwin H, Woodruff, Professor of Law in Cornell University. New 
York: Baker, Voorhis, & Co. 1897. pp. xviii, 540. 

A great deal of ground is attempted to be covered in this selection of 
cases, as can be seen from the headings of the chapters, which are: 
Contract to Marry; Contract of Marriage; Husband and Wife ; Divorce 
and Separation; Parent and Child; Infancy; Insanity ; Drunkenness ; 
Aliens. Under these topics so many smaller divisions are treated that 
frequently only one or two cases, much condensed, are given on impor- 
tant single points. It would seem as if the student might be hurried 
along through the whole of a wide subject at a little too rapid a rate. 
The selection of the cases, however, appears to have been judicious. 

R. G. 





PROBATE REPORTS ANNOTATED. By Frank S. Rice. Vol. I. New York: 
Baker, Voorhis, & Co. 1897. pp. xxiv, 765. 

The eight volumes of the American Probate Reports are well known to 
lawyers practising in the Probate Courts. This new series is a continua- 
tion of the older series of reports, in which fuller notes, a more careful 
selection of cases, more prompt publication, and the insertion of all dis- 
senting opinions, are held out as substantial improvements. The last 
mentioned change, as is well pointed out by the editor in his preface, 
ought to be of great value. R. G. 





AMERICAN ELECTRICAL Cases. With Annotations. Edited by William 
W. Morrill. Volume VI. Albany: Matthew Bender. 1897. pp. 
XXVi, 929. 

This stout volume contains all the American cases, except patent cases, 
on subjects relating to “the telegraph, the telephone, electric light and 
power, electric railways, and all other practical uses of electricity,” de- 
cided from 1895 to 1897. It contains numerous long and carefully pre- 
pared notes. ‘The series ought to prove useful to those lawyers having 
to deal with this class of cases. R. G. 





